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The WISCONSIN LAW REVIEW is proud to present this 
account by the Danish Ombudsmand, Dr. Stephan Hurwitz, of the 
first five years of his work in that office. At a time when the nature 
of the supervision of our own administrative agencies is under 
serious reconsideration, it may be helpful to reflect upon the far- 
ranging activities of this Danish protector of the people’s interests. 

I do not mean here to suggest that an office of American Ombuds- 
mand be created, though the thought of Mr. James M. Landis 
assuming this role is intriguing. But it may be possible to take the 
essential idea embodied in the Danish Ombudsmand and modify 
it to meet certain of our state and local, if not national, needs. 


Carl A. Auerbach, Professor of Law 
University of Wisconsin 


INTRODUCTION 


The question of how best to protect citizens against mistake or 
negligence on the part of the administration has, concurrent with 
the growth of government administration, claimed ever increasing 
interest. In Denmark, a Constitution Committee, established in 
1946, took up the question. In its draft of a constitution, the 
Committee proposed that Rigsdagen’ should elect one or two per- 
sons outside Rigsdagen to supervise the civil and military govern- 
ment administration. In the Committee’s explanatory statement 
for this provision (section 55), it is stated: 





*L.LD.; Professor at the University of Copenhagen; since 1955, Danish Par- 
liamnentary Commissioner for Civil and Military Government Administration. 

* Until the Constitution was revised in 1953 the name of the legislative assem- 
bly was “ Since the revision of the Constitution the name of the 


assembly is “Folketingen.” 








170 WISCONSIN LAW REVIEW [Vol. 1961 


This section, which has no counterpart in the present consti- 
tution, has as its object the establishment of increased guaran- 
tees for the lawful conduct of the government’s civil and mili- 
tary administration. 

The existing legal guarantees are found primarily in the 
disciplinary and criminal liability to which the administration’s 
agents are subject. . . . Furthermore, in the discharge of their 
duties as heads of administration, Ministers have a political 
responsibility to Parliament. 

ther types of guarantees consist in legal remedies through 
which the ordinary citizen can assert his individual rights or 
interests in regard to the administration. This can be done 
through the usual administrative complaints, most frequently 
with final resort to the Minister concerned, by legal action 
before the courts, or by omitting to comply with the demands 
of the administration which thereafter as a general rule, must 
go to court to have these fulfilled. 

In these days it is widely held that the existing | guaran- 
tees are not sufficient, which opinion is related to the extraor- 
dinary expansion of the administration which has taken place 
during the last 35-40 years as a result of extensive emergency 
powers legislation. In the many instances the administrative 
authorities have even been empowered to lay down rules of 
law, which according to former opinion was considered the 
business of the legislature. This expansion of the administra- 
tion makes it natural that there be more stringent supervision 
and that Parliament is allowed better access than at present to 
follow the administration’s use of their extensive powers. 

The Committee is of the opinion that this can be achieved 
through an “Ombudsmand” (Parliamentary Commissioner) 
arrangement similar to the Swedish prototype. 


As stated in the quotation, the model of the new institution 
comes from Sweden where it is a time honoured office. The Swedish 
Parliament has appointed a Parliamentary Commissioner of Justice 
(“Justitieombudsman”) since 1809 and a special Parliamentary 
Commissioner for Military Administration (‘‘Militieombudsman”) 
was established in 1915. In several respects, however, the Danish 
arrangement differs appreciably from its Swedish counterpart. It 
may also be mentioned that in 1919 Finland introduced a Parlia- 
mentary Commissioner arrangement that in many respects is based 
on the Swedish system. 

The proposal for the appointment of a Danish Parliamentary 
Commissioner for Civil and Military Government Administration 
was carried out in section 55 of the Constitution of June 5, 1953 
as follows: “By statute shall be provided, for the appointment by 
the Folketing (Parliament) of one or two persons who shall not be 
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members of the Folketing to control the civil and military adminis- 
tration of the State.” 

The following year Act No. 203 of June 11, 1954, concerning the 
Parliamentary Commissioner, was passed providing for only one 
Commissioner who would exercise the supervision of civil and 
military administration. On March 29, 1955, the author of this 
article was elected as the first Parliamentary Commissioner and has 
held the post ever since. 

Pursuant to the Parliamentary Commissioner Act, on March 22, 
1956 Parliament passed a detailed list of Directives concerning the 
duties of the Parliamentary Commissioner. The Act itself was 
amended in some respects by Act. No. 205 of June 11, 1959. The 
Parliamentary Commissioner Act and the Directives are printed 
hereafter as appendices A and B. 


THE PARLIAMENTARY COMMISSIONER'S DUTIES, JURISDICTION 
AND POWERS 


The Parliamentary Commissioner’s foremost duty is to provide 
control of the entire government administration. His jurisdiction 
comprises ministers, civil servants and all other persons acting in 
government service. 

In the original bill, the jurisdiction of the Commissioner also 
included the administrative functions of judges, while the judicial 
conduct of their office was outside his jurisdiction. During the 
Folketing debate of the bill, objections were raised against this 
provision with the result that the administrative activities of judges 
were also set outside the jurisdiction of the Parliamentary Commis- 
sioner. It should be mentioned that complaints concerning the 
conduct of judges can be brought either before a special Court of 
Complaints or before the presidents of the respective courts. 

On the other hand, deputy judges did, to a certain extent, come 
within the jurisdiction of the Commissioner. However, in practice 
this arrangement was not very expedient, and the amended act of 
1959 provided that deputy judges as well as all other judges shall 
be outside the jurisdiction of the Commissioner. The municipal 
administration has also been outside the jurisdiction of the Com- 
missioner, but an extension of his supervision to include certain 
aspects of municipal affairs, is now being considered. 

According to article 3 in the Directives, the Commissioner is 
obliged to “keep himself informed as to whether any person com- 
prised by his jurisdiction pursues unlawful ends, takes arbitrary 
or unreasonable decisions or otherwise commits mistakes or acts of 
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negligence in the discharge of his or her duties.” An important 
question in the interpretation of this provision is whether it gives 
the Commissioner the right to criticize administrative decisions 
that depend on the authorities’ discretion. 

The Commissioner ordinarily is not able to question discretionary 
decisions if they are made within the discretionary limits laid down 
by the legislature. The provision in article 3 of the Directives, 
quoted above, must be applied with greatest caution. Thus, the 
Commissioner only criticizes discretionary decisions when he can 
cite expert knowledge in support, and there exists reliable docu- 
mentary evidence of an arbitrary or unreasonable decision.* 

In section 63 of the Danish Constitution it is provided that courts 
are entitled to decide any question on the limitation of the powers 
granted public authorities. This provision has been interpreted as 
meaning that the courts are entitled to decide if the authorities 
have exceeded their powers. However, the courts have not held 
themselves competent to adjudicate discretionary administrative 
decisions when such decisions fall within the limits of discretion 
laid down by the legislature, and when it is not evident that in 
making the decision an unlawful end has been pursued by the 
authority concerned. 


In modern theory some courts have held that the courts should 
be able to overrule a discretionary decision if they find it unreason- 
able or arbitrary. At present, courts have a constitutional right to 
examine discretionary decisions only in cases concerning the amount 
of compensation for expropriation. 

In order that the Commissioner shall be able to discharge the 
duties of his office he has been given far-reaching powers. He is 
entitled on receipt of a complaint, or on his own initiative, to 
examine any civil or military activity performed in the service of 
the state. Furthermore, he may inspect any government office, and 
all who work in government service are obliged to furnish him with 
information and produce documents or records which he may 
require in the discharge of his duties. —The Commissioner’s right 
to inspection and access to documents is, however, subject to limi- 
tations. These concern state secrets anc also the exclusion and 
exemption of witnesses in accordance with the rules in the Adminis- 
tration of Justice Act. 

If, after having made an investigation, the Commissioner finds 
that a minister or former minister should be called to account under 


* See page 196 infra. 
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civil or criminal law, he shall submit a suitable recommendation 
to Parliament. If the Commissioner considers that other persons 
within his jurisdiction have committed criminal offences in office, 
he may order the prosecuting authorities to institute a preliminary 
investigation and bring charges against the persons concerned 
before the ordinary courts. If, in the opinion of the Commissioner, 
a civil servant is guilty of misconduct necessitating disciplinary 
proceedings, he may order the administrative authority concerned 
to institute a disciplinary investigation. 

The authority which has proved to be of the greatest practical 
importance to the Commissioner is encompassed by section 9 of 
the Act, and article 10 of the Directives. These give him the right 
to “state his views on the matter to the person whom the complaint 
concerns.” 


By being able to call attention to mistakes or negligence, the 
Commissioner can exercise a guiding influence on the administra- 
tion. Moreover, the provisions mentioned make it possible for the 
Commissioner, when he considers a particular administrative deci- 
sion erroneous, to initiate negotiations for correction with the 
authority concerned. Even if the decision cannot be changed, such 
a case may give him an opportunity to discuss with the authorities 
a possible change in the general procedure for handling such cases. 


According to the Directives (article 7, para. 3) the Commissioner 
may recommend that free legal aid be granted to a complainant 
who wishes to bring an action against a state authority, or a person 
who acts or has acted in the service of the state for alleged mistakes 
or negligence in such service. However, it is a prerequisite that the 
person concerned meets the general financial requirements stipu- 
lated for such a grant. The Commissioner has used this power 
with circumspection and the authorities have always allowed his 
recommendations for such grants. Examples are: (1) a case con- 
cerning a parent’s access to communication with the children after 
legal separation and divorce; and (2) a case concerning a man’s 
right to exemption from maintenance liability for a child born out 
of wedlock. In both instances the procedure followed by the admin- 
istration was based on an interpretation of the law which the Com- 
missioner found questionable, and in both cases the procedure was 
overruled by the courts. 

Aside from his supervision of the administration, the Commis- 
sioner is authorized to inform Parliament and the minister con- 
cerned of cases where he believes there are defects in the existing 
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legislation or administrative regulations. He may also propose 
measures which he finds useful for the promotion of law and order 
or the improvement of government administration. The Commis- 
sioner may not prepare bills or make statements on political ques- 
tions, but may only call the attention of Parliament and the minis- 
ters to technical errors in the law and administrative failings or 
defects. The Commissioner has already used this authority in 
several instances with the result that various laws and administrative 
rules have been amended. 

Although the Commissioner has wide powers, it must be stressed 
that he has no authority to change an administrative decision. His 
duty is to act as a supervisor of government administration and not 
as a special court of appeal. The administration is not obliged to 
follow his recommendations, but from the very beginning it has 
shown great deference to them, both in specific cases and general 
questions regarding administrative practice and procedure. If an 
authority refuses to follow a recommendation and the Commissioner 
feels it is of appreciable importance that a change or correction be 
made, he may report the matter to Parliament which may take up 
the question with the minister responsible. 


THE PARLIAMENTARY COMMISSIONER’S RELATION 
TO PARLIAMENT 


As already mentioned, the Commissioner is elected by Parliament, 
and must not be a member of that body. To assure his indepen- 
dence, it is provided that he shall not hold any other position in 
public service or private enterprise, business or institutions, with- 
out consent of the Folketing’s Committee on the Parliamentary 
Commissioner’s Office. Being an appointee of Parliament, he is 
not permitted to handle complaints on the decisions or integral 
functions of Parliament, nor can he give an opinion on a complaint 
questioning the constitutionality of a law passed by Parliament. 

The Commissioner, who must have legal education, normally will 
be elected after every general Parliamentary election. The Com- 
missioner may be reelected, but Parliament may at any time dismiss 
him and elect a replacement. However, Parliament may not inter- 
fere with the Commissioner’s treatment of individual cases. Accord- 
ing to section 3 of the Act on the Parliamentary Commissioner, he is 
independent of Parliament in the performance of his duties— 
apart from the general Directives defining these duties which have 
been laid down by Parliament. 

This independence in relation to Parliament is also indicated 
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in other ways in the Act. For instance, section 12 provides that 
the Commissioner shall receive the same remuneration as a supreme 
court judge and that he is entitled to a pension according to the 
provisions in the Act of Remuneration and Pensions for Ministers. 
Furthermore, section 13 stipulates that the Commissioner himself 
shall engage and dismiss his own staff. However, the number, 
salaries and pensions of his staff are fixed by Parliament. At 
present, the staff is made up of ten persons, five of whom are jurists. 

Since the Commissioner’s supervision of administration is done 
on behalf of Parliament, he is obliged to inform it (and the minister 
concerned) of cases where a person under his jurisdiction has com- 
mitted major mistakes or acts of negligence. Furthermore, he must 
submit a report to Parliament on his activities during the preceding 
calendar year. The report contains comments on the decisions 
which are of general interest, and it is printed and published. 

To protect the interests of civil servants, it is stipulated that if a 
case, referred to by the Commissioner in a report or statement to 
Parliament or a minister, contains criticism of any person or admin- 
istrative agency, the report or statement shall also contain particu- 
lars on what the person or agency has pleaded in defense. Further- 
more, if a case is mentioned in the Commissioner’s report, and he 
has found no basis for the complaint, the name and address of the 
person complained of shall not be mentioned unless the person 
expressly so desires. 

To facilitate contact with the Commissioner, Parliament has 
appointed the aforementioned Committee on the Parliamentary 
Commissioner’s Office. Reports and statements regarding special 
cases are submitted to Parliament through this Committee, and at 
its request the Commissioner generally attends its meetings. 


CoMPLAINTS 


According to section 6 of the Parliamentary Commissioner Act, 
the Commissioner may investigate a matter on his own initiative. 
This authority has been used in relatively few cases, most of which 
were brought to the Commissioner’s attention by newspaper articles. 
Ordinarily, investigations are initiated on the basis of a complaint 
submitted to the Commissioner. 

Any person may lodge a complaint without having to prove a 
particular interest in the matter concerned. However, if it is 
obvious that the complainant has no reasonable interest in the case, 
the Commissioner will be rather reluctant to institute an investi- 
gation. 
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Civil servants are neither excluded from the right to complain 
nor obliged to send their complaints through service channels, but 
may send them directly to the Commissioner. A great number of 
complainants are civil servants and other state employees. 

Section 6 of the act also provides that any person who is deprived 
of his or her personal liberty has the right to address written com- 
munications in sealed envelopes to the Commissioner. This right 
has been used quite frequently. 

In pursuance to section 71 of the Constitution, Parliament 
appointed a Supervisory Board to review the treatment of persons 
who—outside criminal procedure—are deprived of their freedom. 
For example, patients in mental hospitals or persons in institutions 
for the mentally defective are in this category. According to article 
4 of the Directives, the Commissioner shall refer complaints about 
the treatment of such persons to this Board. The Board in turn 
may request the Commissioner to cooperate in the review. 

The Commissioner has also paid visits to prisons and institutions. 
Usually these visits are announced beforehand and those in custody 
are informed that they will have an opportunity to talk to the 
Commissioner in privacy. Even though the complaints have usually 
proven unjustified, these talks are considered important. They 
not only have value for the person confined, but afford the Com- 
missioner grounds for examining questions of more general interest 
in circumstances where complaints are directed against persons in 
the service of the state. 

It is prescribed that, if possible, complaints should be presented 
in writing and be accompanied by the complainant’s name, address 
and evidence. It sometimes happens that a complainant having 
given his name to the Commissioner, requests that for special rea- 
sons it be withheld from the authorities. In such a case, the Com- 
missioner determines if there are reasonable grounds for such a 
request. If he decides that it is not possible to withhold the name 
of the complainant, the Commissioner so informs the complainant, 
who then must choose between withdrawing the complaint or 
giving up his anonymity. 

According to section 6 of the act, the complaint must be lodged 
not later than one year after the subject matter was committed. 
This time limit does not apply to matters which the Commissioner 
decides to investigate on his own initiative. Obviously, the Com- 
missioner will use this authority to investigate cases of an earlier 
date only when exceptional circumstances are present. ts 
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The Parliamentary Commissioner Act was amended in 1959 to 
provide that complaints against decisions which may be altered by 
a higher administrative authority, may not be brought before the 
Commissioner. It must be emphasized, however, that this restric- 
tion of permissible complaints concerns only “decisions.” It does 
not apply to complaints about mistakes in the treatment of a case 
by subordinate authorities, or the conduct of the officials concerned. 
Furthermore, the restriction does not apply in cases where the 
Commissioner takes up a matter for investigation on his own 
initiative. 

When a complaint is received at the Commissioner’s office, it is 
examined as quickly as possible to decide if there is a basis for 
starting an investigation. In making this decision, the Commis- 
sioner is the sole competent authority. For various reasons, this 
preliminary examination results in dismissal without further inves- 
tigation of a large number of complaints. Many dismissals result 
because complaints are barred by the time limit or concern persons 
or matters which are outside the Commissioner’s jurisdiction. 
Typical examples are complaints against court judgments, conduct 
of judges, Parliament, the municipal administration or complaints 
involving private legal matters. 


In some of the cases dismissed on such grounds, the complainants 
are advised by the Commissioner of the proper authorities to whom 
they may apply. Some such complaints are referred directly to the 
competent authorities. Thus, a complaint regarding the decision 
of a subordinate authority is, as a general rule, referred to the 
superior authority concerned. 


Other grounds for dismissal are that the complainant’s own state- 
ment of the case shows that there are no grounds for the complaint, 
or that the complaint relates to certain groups of discretionary 
administrative decisions.* Examples are: complaints concerning 
the amount of maintenance fixed by an administrative authority; 
refusal of petitions for free legal aid in lawsuits against private 
persons; and refusal of applications for reduction of tax assessments, 
and petitions for mercy. Other complaints may concern the degree 
of disablement fixed in workmen’s compensation cases or the deci- 
sion of the Tribunal of Disablement Insurance on whether a per- 
son’s wage earning capacity is diminished to such a degree that he 
is entitled to a disablement pension. 


* Cf. 172 supra, where as a rule experience has proven that the Commis- 
sioner is not able to criticize. 
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Complaint Procedure 


When the Commissioner finds that a complaint should be inves- 
tigated, it is ordinarily sent to the appropriate civil servant or 
service branch with a request for a statement and pertinent docu- 
ments on the case. After the receipt of this material, the case is 
carefully studied at the Commissioner's office. If necessary, the 
Commissioner personally interviews the complainant, the civil 
servant concerned in the complaint, the responsible authority and 
any other persons who may be able to supply relevant information. 
These interviews usually take place in the Commissioner's office, 
and thus far it has been unnecessary for him to use his authority 
to summon witnesses. 

During the investigation the individuals or authorities com- 
plained of are given the opportunity to present their point of view. 
In addition, the Parliamentary Commissioner Act contains a special 
rule providing that the person complained of, if a civil servant, 
may at any time demand that the case be referred for disciplinary 
investigation according to the provisions of the Civil Servants Act. 
Under such circumstances the Commissioner will immediately 
cease his investigation and turn the matter over to the administra- 
tive authority concerned, enclosing the material obtained and 
stating what has occurred. So far no civil servant has made use of 
this right. 

When the investigation is closed, the Commissioner makes his 
decision and informs both parties of the result. The decision is 
usually given in the form of a letter to the complainant, wherein 
the Commissioner gives a detailed account of the case and a state- 
ment of his conclusions. Copies of the letter are sent to the civil 
servant concerned and the interested authorities, and if the Com- 
missioner has found occasion for criticism, their attention is espe- 
cially called to this fact. 


No Appeal 


With the Commissioner’s decision the case is closed, as there is 
no possibility of appeal to a higher authority. 


NUMBER AND VARIETY OF CASES 


During the years 1955-59 more than 4,400 cases came to the Com- 
missioner for consideration of which more than 1600 were taken 
up for further investigation. The cases concerned all kinds of prob- 
lems and practically all branches of administration. The following 
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summary shows the type and distribution of the cases, 857 in all, 
which were taken up for investigation in the years 1957-59. 





dame pi .. —4 Opctaten’. ‘chmity Gms | @alame eS Total 
Ministries 43 145 44 15 29 1 277 
The Police 
and the 
Prosecuting 
Authorities 15 43 2 54 10 16 140 
Other 


Authorities 41 203 35 79 62 20 440 
99 391 81 148 101 37 857 








As is shown in the summary above, about one-half the complaints 
investigated concern ministries (especially the Ministries of Justice 
and Finance), the police, and the prosecuting authorities. The rest 
of the complaints are divided among various authorities—most 
frequently against the local state authorities and the prison 
authorities. 

Usually the investigations have shown that there was no basis 
for the criticism of the civil servants or the service branch. This 
does not mean that the complaints have been unreasonable. In 
many instances the administration gives no reasons for its decisions. 
Often a complainant does not have sufficient knowledge of the 
basis for the decision and, therefore, does not understand it. By 
giving a detailed explanation of the whole matter, the Commis- 
sioner has helped the complainant understand that the treatment 
of the case and the decision give no occasion for criticism. 


In 10 to 15 percent of the cases investigated, the Commissioner 
has found it necessary to criticize or make certain recommendations 
to the authorities concerned. This may, perhaps, seem a rather small 
percentage of the total number of cases investigated. However, in 
evaluating the Commissioner’s work, it must be noted that the 
preventive influence exercised by his office on the administration 
is perhaps more important than the number of cases. 

Before the Parliamentary Commissioner Act was passed, the fear 
was expressed in various quarters that the new institution would 
be used chiefly against those minor civil servants who are in direct 
contact with the citizens. It was also mentioned that there would 
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be a danger that civil servants might hesitate to use their own 
judgment, fearing that they thereby might not be following service 
rules and regulations to the letter. These fears have proved ground- 
less. Obviously, the Commissioner receives complaints against 
minor civil servants, but they form only a small part of the total 
number. The majority of the complaints are not made against 
individual civil servants, be they of higher or lower rank, but 
against the administrative services. 

Before the new institution began its work, it was alleged that 
contentious individuals would make the work of the administra- 
tion more difficult by their repeated and widespread complaints. 
This has not proved to be the-case, as the number of such com- 
plaints has not been as great as was feared and it has not proved 
too difficult to sort out these cases. 


Typicat Groups oF CASES 


It is not possible to give here a detailed and illustrative account 
of all the various matters with which the Commissioner has dealt. 
However, several cases of general interest shall be mentioned and 
in the following section some of the cases which have aroused spe- 
cial public interest are referred to in greater detail. 

Complainants have sometimes maintained that they have been 
subjected to “discriminatory treatment,” in that the authorities 
have reached different decisions in their cases than in other similar 
cases. In most instances, the investigation has shown that the 
complainant’s case differs on decisive points from the “similar” 
case. 

However, the Commissioner has found a few cases where dis- 
crimination was present. For example, there was a case where a 
tax authority had assessed different values on two practically iden- 
tical residences for employees situated in the same block of flats. 
The Commissioner submitted the case to the higher tax authority 
concerned which gave orders for an equitable adjustment of the 
assessments. 

A problem of discriminatory treatment exists when different 
practices are followed by local authorities. The Commissioner 
investigated such a case concerning police restoration of a driver's 
license which had been administratively revoked on the grounds 
of the holder’s lack of temperance. This investigation ascertained 
that the practice of the Copenhagen police was more severe than 
that followed by many other police districts. In Copenhagen a 
driver’s license normally was revoked for at least two years, and its 
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restoration was dependent on whether the person concerned joined 
a temperance society. The other police districts either had no fixed 
time limit for the restoration of the license or at the most a limit 
of one year, and only a few districts demanded membership in a 
temperance society. Since the immediate case had been decided 
in accordance with the usual Copenhagen practice, it afforded no 
grounds for criticism on the part of the Commissioner. However, 
he asked the Ministry of Justice to consider the possibility of estab- 
lishing a more uniform practice. Thereafter, the Ministry issued 
a circular which provided that the time limit for restoration shall 
not be more than one year and that the condition of membership 
in a temperance society shall not be imposed. 


In some cases the Commissioner has had to decide the question 
of a civil servant's “disability” to act. The question seldom arises 
as a result of the family relationship between a civil servant and a 
citizen. However, such an example concerned a professor’s partici- 
pation in his faculty’s discussion of a doctoral thesis by his son-in- 
law, and the professor’s participation in the university authorities’ 
discussion of his son-in-law’s application for a grant. The case 
afforded grounds for the Commissioner to call the university 
authorities’ attention to the importance of regulations regarding 
competence to act. The university thereafter issued detailed rules 
relating to the participation of its teachers in the treatment of 
cases where they or persons closely related to them have an interest. 


The question of disability to act has more frequently been 
brought to the attention of the Commissioner when a civil servant 
who had earlier taken part in the treatment or decision of a case, 
has also been a participant in the proceedings in a subsequent 
appeal. For instance, several heads of government departments 
have acted as members, or even chairmen, of administrative tribu- 
nals to which decisions of their branch of the administration may 
be appealed. The Commissioner has found that such arrangements, 
even if they have practical advantages, are decidedly contrary to 
the considerations underlying the establishment of administrative 
appeal tribunals. When he has become aware of it, the Commis- 
sioner has recommended that revisions be made in the act or 
regulations wherein the arrangements are prescribed. These recom- 
mendations have usually been followed. 


Other cases have concerned the question whether an authority 
has acted “‘beyond. the scope of its powers’—i.e., ultra vires. An 
example is where a principal of an “approved school” (reformatory) 
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discharged a permanent employee. According to the existing regu- 
lations for such institutions, the principal may only discharge such 
an employee after consultation with the school’s board of super- 
vision. In this case no such consultation had taken place. In 
agreement with the Commissioner’s recommendation, the employee 
was granted free legal aid to bring an action against the school, 
and the law suit was closed with a compromise settlement. The 
school acknowledged that the principal was not empowered to 
discharge the employee on his own initiative; therefore, the dis- 
charge was invalid and the school undertook to pay damages to 
the employee. 

In a number of cases the Commissioner has dealt with the ques- 
tion of to what extent an administrative authority has had “the 
requisite legal authority” for a decision. The Commissioner has, 
for example, investigated a case where a chief constable had for- 
bidden a taxicab owner to seek hire at a cabstand for a month 
because of a dispute between the taxicab owner and some of his 
colleagues. The Commissioner found that the chief constable did 
not have the requisite legal authority for refusing the taxi owner 
the use of the cabstand. The taxi owner thereafter brought an 
action against the chief constable resulting in a compromise where- 
under the constable undertook to pay the cab owner for lost 
earnings. 

Another example concerns the system in Denmark, whereunder 
an exporter of potatoes must be registered by the Ministry of Agri- 
culture. As a result of complaints from two exporters whose appli- 
cation had been refused, the Commissioner investigated the Minis- 
try’s action. He found it doubtful whether the Ministry had the 
requisite legal authority to demand a considerable bank guarantee 
from the applicant. The Commissioner also doubted whether the 
Ministry could require that the applicant possess a knowledge of 
foreign trade in general. 

In several cases the question has been submitted to the Commis- 
sioner whether existing legislation gives the administration the 
requisite authority to issue general administrative rules and regu- 
lations. In one of these cases, the Commissioner considered an 
order issued by the Ministry of Agriculture in 1956, concerning 
the export of pork products to Great Britain and Northern Ireland. 
By that order, the export of certain pork products other than bacon 
was prohibited. As the legal warrant for the prohibition, the 
Ministry referred to an act on the supervision of meat exports, 
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passed in 1908, which entitled the Ministry to issue such provisions 
as might be presumed beneficial to the export of meat products. 
The problem was whether the act should be interpreted as meaning 
that it oniy gave authorization to issue rules concerning the quality, 
etc., of the separate products, or whether in addition it warranted 
the right to lay down regulative rules on the export. The Commis- 
sioner found it doubtful whether the authority could be used to 
promote the export of some products included in the act (bacon) 
by wholly or partially prohibiting the export of other products 
included in the act. He recommended that the Ministry make an 
effort to have the act amended. The Minister of Agriculture fol- 
lowed the recommendation and introduced a bill in Parliament to 
amend the act so that the Ministry would be clearly empowered 
to wholly or partially prohibit the export of certain meat products 
for the benefit of the export of other products within the same 
group. Parliament passed the amendment. 

The Commissioner has also dealt with several cases concerning 
civil servants’ failure to comply with “prescribed rules of form.” 
In the Administration of Justice Act—primarily for the protection 
of the persons charged—there are a number of rules for the conduct 
of the police during the investigation of crimes. For example, there 
is the rule that the party charged, before being interrogated, shall 
be informed that he is not compelled to make a statement, and 
there are rules concerning procedure during seizure and search. 
The Commissioner has on several occasions criticized police who 
failed to comply with such rules, with the result that the prosecution 
authorities enjoined the police to observe the rules of seizure and 
search. 


Another group of cases concerned the question of the adminis- 
trative authorities’ duty, in connection with a decision made by 
them, to give guidance regarding the rules for appealing a decision 
to a higher administrative agency. The duty to give guidance as 
to appeal procedure is prescribed in some laws. In other fields the 
administration has, in practice, carried out the principle of giving 
guidance on the rules for appeal. The Commissioner has dealt with 
cases where the authorities did not, at the time of a decision, give 
information on the rules for appeal. He recommended that in the 
future, citizens be so advised; and these recommendations have 
usually been followed. 


Still another example within the “rules of form” group may be 
mentioned. Following a recommendation by the Commissioner, 
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the Prime Minister’s Department enjoined that the entire govern- 
ment administration shall obey a previously issued circular requir- 
ing that written signatures on all public papers be reproduced by 
typewriter or stamp. 

Many complaints are received concerning the administration’s 
“treatment of a case.” In this category are complaints that the 
administration has not dealt with the necessary dispatch or that a 
decision has not yet been taken concerning an application or peti- 
tion. If, by reading the complaint, it appears that the time involved 
has been long or protracted, these complaints are always investi- 
gated in detail. A number of these cases have given the Commis- 
sioner grounds for criticism. In some instances there have been 
complaints about the time involved in the disposition of cases in 
a particular administration office. The Commissioner has not only 
investigated the treatment of the cases complained of, but has also 
undertaken a more detailed investigation of the whole system for 
the dispatch of current business in that office. The purpose of this 
investigation is the possibility of achieving a reduction in the time 
usually involved by changes in the methods hitherto followed in 
the disposition of such business. These investigations have usually 
resulted in a recommendation from the Commissioner to the 
responsible minister suggesting that an attempt be made to imple- 
ment the necessary changes in method or system. 

Complaints about the time element have also given the Commis- 
sioner occasion to call attention to an earlier regulation to all 
government authorities. This regulation provided that cases be- 
tween the authorities should be handled without “red tape” and 
without unnecessary intermediate links, and that all particulars 
should be obtained as directly as possible. 

The Commissioner’s investigations have sometimes shown that 
a case was dropped or shelved by mistake when dealing with a com- 
plaint against authorities who have not answered a petition sent 
to them. Such mistakes have caused the Commissioner to make an 
investigation to ascertain if there may be faults in the case record 
system of the authority concerned or defects in the supervision of 
the handling of such cases. In other cases, the Commissioner has 
found no cause to criticize the fact that a decision had not yet been 
taken. But in some of the cases he has criticized the fact that the 
authority has failed to answer a letter of reminder from the 
complainant. 

The Commissioner has also criticized an authority where it is 
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evident from the documents, that before the decision complained 
of was taken, there had been insufficient investigation into the 
matter. An example is where the health authorities dismissed a 
complaint about the smoke and soot nuisance from an industrial 
plant. The Commissioner's investigation showed that the health 
authorities had not given orders to take statements from three 
neighbors of the complainant who were named in the complaint. 
The investigation also revealed that before the authorities had 
carried out their smoke observations, they had informed the 
owner of the industrial concern of their intentions. The Commis- 
sioner criticized this conduct. 


SomME CAsEs OF SPECIAL INTEREST 
Museum Case 


In 1955-56 the Commissioner undertook an investigation of con- 
ditions existing in a museum under the administration of the 
Ministry of Defense. Three civil servants had made complaints 
against the museum’s director. In 1953-54 he had allegedly used 
three of the museum’s rooms and its kitchen as a private residence. 
The complaint further alleged he had wrongfully ordered a variety 
of repairs to be carried out and did not intend to pay for the resi- 
dence, etc. 

The complaint also stated that the director had used the services 
of seven museum functionaries when moving into the apartment, 
and that for several years he had ordered museum functionaries 
to wash his private automobile during working hours. The com- 
plainants further maintained that during 1952-54 the director 
ordered museum personnel to carry out extensive work during 
office hours for Rotary. Finally, the complainants alleged that, 
contrary to existing regulations, the director received permission 
from the Ministry of Defense to buy one of the museum’s rifles. 

During the Commissioner’s investigation it was established that 
the Ministry of Defense had given the director permission to use 
an anteroom, two rooms and access to the kitchen. At the same 
time the Ministry had given permission for certain room repairs 
to be carried out at the museum’s expense. Regarding payment 
for rent, light and gas, the Ministry stated that due to an oversight 
it had not immediately fixed the amount to be paid. This was first 
done after the director had called the Ministry's attention to the 
oversight. 

_ The Commissioner found that the Ministry should have sought 
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authority in accordance with the Appropriation Act for setting up 
a residence in the museum. He also criticized the fact that the 
Ministry had not fixed the payment for rent, etc., earlier than it 
did. The Commissioner further objected to the director’s use of 
museum functionaries to assist with his moving and to wash his 
automobile during working hours. 

The Commissioner found that the clerical work done for Rotary 
was not as extensive as the complainants alleged. However, it was 
more than is permissable and had caused some inconveniences in 
the general operation of the museum. 

Finally, the Commissioner found that the rifle was not a museum 
specimen and, therefore, the director had not violated the existing 
regulations for the sale or exchange of the museum’s holdings. The 
director had paid the customary amount for a rifle of that type. 
However, because the rifle might have been presumed to have a 
higher value due to a particularly fine finishing treatment, the 
Commissioner found that the director should have called the 
Ministry's attention to this. Furthermore, he recommended that 
the Ministry consider exchanging the rifle in question for an 
ordinary one of the same type, and such an exchange was made. 

The Commissioner closed the case by stating that he had con- 
sidered the question of whether he should propose the institution 
of disciplinary action against the director. However, considering 
all existing circumstances including the fact that a disciplinary 
action could hardly lead to more than a reprimand, it was his 
opinion that no further action should be taken in the matter. 


Royal Veterinary and Agricultural College Case 


Because of widespread newspaper discussion of the case, the 
Commissioner decided in 1955 to make an investigation of the 
Royal Veterinary and Agricultural College’s treatment of a thesis 
submitted by Veterinary Wamberg for the purpose of obtaining 
a doctor’s degree in veterinary science. The thesis was accepted 
for public defense by the Teachers Council of the College. During 
the defense, the accuracy of casebook material used in the thesis 
was attacked by several opponents, with the result that the Teachers 
Council decided to appoint a commission to investigate these 
attacks. The commission’s report referred to various errors in the 
casebook material, whereafter the Teachers Council decided to 
request Wamberg to answer certain questions. Wamberg answered 
and criticized the conclusion of the investigating commission on 
several points. A question then arose on whether the final decision 
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on approval of the thesis rested with the Teachers Council or the 
veterinary faculty of the college. The Ministry of Agriculture advo- 
cated that the veterinary faculty should have the final decision. 
Thereafter, the case was discussed several times both in the veteri- 
nary faculty and the Teachers Council. When the majority of the 
faculty voted to accept the defense, the Teachers Council took note 
of the faculty’s vote, whereupon the doctor’s degree was conferred 
on Wamberg. 

After a detailed investigation, the Commissioner found that 
certain mistakes had been made in dealing with the case but that 
these were predominantly of a pardonable nature. However, the 
Commissioner also found that a number of the charges and allega- 
tions made by Wamberg and others were untenable. For example, 
he found that the appointment of the investigating commission 
had been justified, both legally and objectively, and that none of 
the members of the commission or the veterinary faculty had been 
disqualified. It was not established that the commission had made 
any important mistakes in their procurement or representation of 
the facts on the questions dealt with in the case. Neither the com- 
mission as a whole, nor any individual member was found to have 
been actuated by nonobjective motives. The Commissioner's over- 
all opinion was that there was no reasonable relationship between 
the mistakes which could be ascertained and the impression con- 
veyed to the public. 

The case gave the Commissioner occasion to recommend that the 
present rules for the acquisition of a doctor's degree be taken up for 
reconsideration so that doubts and questions concerning the existing 
rules might be removed. Furthermore, the Commissioner found 
that rules should be laid down regarding the extent of professional 
secrecy in connection with discussion and decisions in the Teachers 
Council and the faculties. Both recommendations were carried out. 


State Railway Takeover of Some Bus Routes 


According to law, special authorization is required for the opera- 
tion of bus lines. If the route passes through more than two coun- 
ties, the authorization is granted by a special national tribunal. 
In 1956, an association of private bus owners complained that the 
national tribunal, when approving the transfer of bus routes, per- 
mitted payments for goodwill only if the transfer was made to the 
State Railways. As an example, the association referred to the 
State Railways’ takeover of some bus routes in North Sealand. 

The Commissioner found that there was nothing in the legisla- 
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tion prohibiting the authorities from authorizing the takeover of 
routes for which there had been a remuneration for goodwill in 
connection with the transfer. However, during the investigation 
it became apparent that the administrative authorities, including 
the national tribunal, felt that normally such a transfer should not 
be approved when the authority concerned realized that remunera- 
tion for goodwill had been paid with the transfer. A similar 
opinion was also evident in some statements made under a parlia- 
mentary debate in 1952. 

In the present case, State Railways bought former owner A’s 
material for a little more than one million Crowns. In October, 
1956 two agreements were made between State Railways and A. 
One concerned the transfer of the material, wherein it was provided 
that during the first years after the takeover A should be engaged, 
under the terms of a special agreement, as an adviser in the opera- 
tion of the routes. The terms of the employment contract were 
more definitely fixed in the second agreement. It was provided that 
for the above mentioned advisory work, the State Railways would 
pay A 1500 Crowns a month as long as A lived. 

The national tribunal found that it could not give its approval 
to an arrangement wherein A would have remuneration for as long 
as he lived. This would have implied a payment for goodwill. The 
president of the tribunal discussed the matter with State Railways’ 
Motor Coach manager and suggested that the words “as long as he 
lives” in the employment contract, be changed to “so long as the 
State Railways has use for A’s collaboration.” Accordingly, an 
appendix to this effect was added to the employment agreement. 

When State Railways forwarded the revised agreement to 4, it 
stated in a covering letter that the appendix meant that the Rail- 
ways promised A employment and salary until he was 65 years old, 
i.e., for a little more than 14 years. The national tribunal was not 
informed of this covering letter, and subsequently agreed to author- 
ize the transfer. In the letter of authorization to the State Railways, 
it was stated that the tribunal attached importance to the fact that 
A’s employment only related to the first years after the takeover 
and should only continue as long as the State Railways had use for 
his collaboration. According to the president of the tribunal, the 
words “relate to the first years after the takeover” were inserted 
to stress the fact that the employment must not be a camouflaged 


payment for goodwill. 


The Commissioner found that the honorarium to A must be con- 

















March] DENMARK'S OMBUDSMAND 189 


sidered as being wholly, or to a considerable extent, a sort of good- 
will payment. As the tribunal had no knowledge of the above 
mentioned covering letter to A, the Commissioner found no basis 
for criticizing the tribunal. 

However, the Commissioner found that the State Railways 
should be censured. Shortly beforehand, in taking over another bus 
route, the Exchequer and Audit Department had informed State 
Railways that remuneration should not be paid for goodwill. 

The Commissioner found it also injudicious in the transfer 
agreement that A should be employed as an adviser in the first 
years after the takeover. This was because the stipulation, in rela- 
tion to the simultaneously concluded employment contract, was 
misleading. 

The Commissioner found it particularly objectionable that the 
covering letter to A had not been forwarded to the national tribunal 
simultaneously with the appendix. Finally, the Commissioner 
characterized, as highly censurable and contrary to good adminis- 
trative practice, the fact that the State Railways after receiving the 
tribunal's letter of authorization had not informed the tribunal of 
the covering letter to A. The Commissioner added that unquestion- 
ably the officials acting for State Railways were guided solely by 
their desire to serve the interests of the State Railways and thereby 
the interests of the Danish State. 

The case was later debated in Parliament where the Minister of 
Public Works stated that he had taken note of the Commissioner’s 
decision and regretted that the covering letter to A had not been 
forwarded to the national tribunal. 


The Credit Bank Case 


According to the Bank Act, all Danish banks are subjected to 
supervision by the Inspectorate of Banks. In December, 1957°a 
Copenhagen bank, The Credit Bank, went into liquidation. Some 
customers of the bank requested the Commissioner to investigate 
whether the Inspectorate of Banks should have intervened. earlier 
in the affairs of the bank than it did. The complainants also ques- 
tioned whether the Inspectorate should have taken better care of 
the bank’s capital after the bank had been taken over by a specu- 
lator. The capital was spent in speculative transactions by.a person 
who at the time of the collapse of the bank was charged with fraud 
and under arrest. 

The Commissioner made a detailed investigation of the Inspec- 
torate’s activities in connection with the bank from 1955 up to the 
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iiquidation. It was ascertained that, during that period, the Inspec- 
torate had made frequent examinations of the bank and also en- 
deavoured in other ways to procure information with which to 
judge the condition of the bank. 

The Inspectorate had made efforts to ascertain if the bank had 
observed the provision in section 12 of the Bank Act which prohibits 
a bank from giving credit to, or assuming obligations for, a cus- 
tomer totaling over 35 percent of the bank’s own capital. This 
provision includes businesses which through share holdings or in 
any other way are connected with a joint concern. Not until May, 
1957 did the Inspectorate have sufficient basis for questioning the 
management of the bank on their observance of this rule. At that 
time the Inspectorate also recommended police investigation to the 
Ministry of Commerce when the management failed to give a satis- 
factory answer. 

The Commissioner found that there was not sufficient basis for 
criticizing the activities of the Inspectorate concerning its investiga- 
tion of the soundness of the bank’s engagements. On the other 
hand, the Commissioner found that it was incorrect in May, 1957 
for the director of the bank to untruthfully tell some newspapers 
that the Inspectorate had endorsed the bank’s activities. The Inspec- 
torate should have publicly denied the truth of this statement 
instead of just calling the attention of the director to its inaccuracy. 
Revocation of Confirmation of a Tying-up Provision 

According to the Danish Act of Succession, confirmation may be 
granted on testamentary dispositions by which parents tie up their 
children’s inheritance—including the portion to which they are 
entitled by law—so that the children may only dispose of the 
interest on the funds in trust. Such confirmation is granted by the 
Ministry of Justice, often after the death of the testator. Before 
the confirmation is granted, declarations must be procured from 
two reliable persons, if possible close relatives, who are thoroughly 
cognizant of the circumstances. 

In 1958 Mrs. A complained that the Ministry of Justice, without 
having procured a statement from her, had confirmed a disposition 
in her deceased father’s will by which the inheritance due her 
should be tied up. It was evident that Mrs. A had protested against 
the disposition to the executor of the deceased. The executor had 
procured declarations from two women who were not related to 
Mrs. A, and who stated that they had known the family for about 
50 years. These women said that based on their knowledge of 
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Mrs. A, they considered that it would best serve her interests if the 
testamentary provision was confirmed. 

After the Ministry of Justice had granted the confirmation, Mrs. 
A discovered the identity of one of the attestors and protested to 
the Ministry. She pleaded, inter alia, that she had never been on 
good terms with the attestor in question and that the latter had 
only known Mrs. A when she was a child. After Mrs. A became an 
adult, she had met the attestor only on certain occasions. However, 
the Ministry of Justice upheld the decision. 


The Ministry stated to the Commissioner that in conformance 
with general practice, it had not asked for a statement from the 
heir. In practice it had always been assumed that the Ministry 
was not debarred from granting confirmation on the basis of only 
one person’s declaration. Therefore, it could not be presumed that 
the confirmation would have been revoked, even if Mrs. A’s state- 
ment on the one attestor’s knowledge of her had been verified by a 
further investigation. The Ministry stated that as far as it could 
ascertain a confirmation had never been revoked. 

Thereafter, the Commissioner informed Mrs. A of the identity 
of the second attestor. Mrs. A then alleged that the second attestor 
also had no contact with her for many years and, therefore, could 
have no direct knowledge of her situation. 

After the Commissioner had submitted this information to the 
Ministry, the latter caused both attestors to be heard in court. On 
the basis of these hearings the Ministry found that in recent years 
both attestors had only a very casual relationship with Mrs. A. 
What they knew of her circumstances emanated mainly from what 
they had learned through her father and step-mother. If this had 
been brought out when the petition for confirmation was taken up, 
the confirmation would not have been granted. Accordingly, despite 
considerations of principle, the Ministry was of the opinion that 
the confirmation should be revoked. 

The Commissioner found no reason to criticize the Ministry of 
Justice for not communicating with Mrs. A before granting the 
confirmation. But in his opinion, the Ministry ought to have 
investigated attestors’ relationship to Mrs. A. After Mrs. A had 
given her account of the extent of the first attestor’s knowledge of 
her affairs, the Commissioner found the Ministry should have made 
a further investigation of the question before upholding the con- 
firmation. The Commissioner stressed the point that according to 
the Ministry's own statement, confirmation of a tying-up provision 
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based on a single declaration could only be characterized as ex- 
ceptional. 


Espionage Case 


In May, 1958, Ejnar Blechingberg, Commercial Adviser at the 
Danish Embassy in Bonn, was charged with espionage and in April, 
1959 was sentenced to imprisonment for eight years. The case was 
debated in Parliament in February, 1959. Thereafter, the Commis- 
sioner found it expedient, on his own initiative, to make an investi- 
gation. He was particularly interested in the steps taken by the 
Ministry of Foreign Affairs since 1940 concerning Blechingberg 
and his position in the Foreign Office. 

The investigation showed that Blechingberg’s personal finances 
had been in bad condition for many years. The Ministry had been 
aware of this to some extent, as in 1945 his dismissal was considered 
on the grounds of certain financial transactions. During 1947-52, 
the Ministry repeatedly had to deal with matters concerning Blech- 
ingberg’s loans or unsecured cheques. During this period, the 
Ministry warned Blechingberg several times and also offered to 
help him put his finances on a sound basis. However, the Ministry 
did not take steps to institute an official inquiry with a view to his 
possible dismissal, and in the Commissioner’s opinion this was a 
mistake. The attitude of the Ministry of Foreign Affairs toward 
Blechingberg’s deplorable, at times indefensible, irregularities dur- 
ing so many years, had been characterized by leniency and patience 
which. went to such lengths that it must give rise to criticism. 

The Commissioner’s investigation also showed that in 1955 Blech- 
ingberg had been cleared as warranted to see certain confidential 
cases and information. The matter had been handled by the intelli- 
gence service of the police, which considered itself only as an advi- 
sory agency for the Ministry.. The Ministry, however, was of the 
impression that the intelligence service was responsible for security 
clearance. The Commissioner found that the Ministry, with its 
knowledge of Blechingberg’s affairs, should not have looked on the 
security clearance as a mere formality. It should have carefully 
considered if such a disposition was defensible, and should have 
concluded that Blechingberg did not fulfill the minimum demands 
which must be satisfied before a civil servant is given access to secret 
information. 

Another situation came to light during the Commissioner’s inves- 
tigation of Blechingberg’s taxes. During the years 1951-56 the 
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taxation authorities had asked the Ministry of Finance several times 
to withhold from Blechingberg’s salary considerable sums for 
unpaid taxes. The Ministry undertook to withhold the amounts, 
but. did not make special mention of the fact to the executives of 
the Ministry of Foreign Affairs. 

In January, 1956 Blechingberg, who worked in the Ministry as 
an assistant to the head of a division, was absent due to illness and 
it was ascertained that he was in arrears with his work on certain 
groups of cases. The executives of the Ministry decided that he 
was not able to discharge his duties in the position of assistant to 
the division head. After submitting the case to the Minister of 
Foreign Affairs, it was determined that after July, 1956 when he 
had reported as fit for duty, Blechingberg should be delegated to 
Bonn as Commercial Adviser. 

The Commissioner found that he could not with certainty criti- 
cize the Ministry for not considering the security risk in the decision 
to send Blechingberg abroad. The Commissioner also found that 
even if it was not the intention to help Blechingberg financially by 
sending him to Bonn, it must seem less reasonable—all things con- 
sidered—that he was sent to a much better paid post than his former 
one. This was notwithstanding the fact that it involved a down- 
grading in his official capacity. 

The Commissioner’s investigation, moreover, resulted in a state- 
ment by the Ministry of Foreign Affairs that in the future the 
Ministry would follow a more rigid line in the treatment of disci- 
plinary cases. Hereafter, an official’s bad financial situation would 
be considered a security risk in relation to his national. reliability. 
Furthermore, the case caused the relationship between the spheres 
of authority of the administrative branches and the intelligence 
service, regarding security clearance, to be more clearly defined. 
The Foreign Ministry in the future will give the police more com- 
plete information on persons desiring to be cleared as security risks. 
Another result of the case was that from now on the Ministry of 
Finance will inform the Ministry concerned when it receives re- 
quests for salary stops on account of unpaid taxes or maintenance 
allowances. 


SUMMATION 


Summing up after five years work, it may be said that the office 
of the Parliamentary Commissioner in Denmark has proved to be an 
institution acknowledged by all sections of the Danish community 
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as a natural and beneficial unit in our democratic form of govern- 
ment. Since the institution’s inception in April, 1955, there has 
been no serious public criticism. The viewpoints concerning the 
value of the institution which have been expressed in the press or 
in public meetings show a desire for amplification rather than 
restriction of the powers of the Parliamentary Commissioner. 





APPENDIX A 


Act No. 203 or 11 June 1954 
ON THE PARLIAMENTARY COMMISSIONER FOR 
Crviz AND MILITARY GOVERNMENT ADMINISTRATION 
[as amended by Act No. 205 of 11 June 1959 and Act No. 91 of 16 March 1960] 


Sect. 1. After every general election the Folketing a elect a 
parliamentary commissioner who, on behalf of the Folketing, su 
the civil and military government administration (hereinafter called the “Par- 
liamentary Commissioner”). The jurisdiction of the Parliamentary Commissioner 
shall not include at pest of the administration which is rmed by judges, 
chief administrative cers of the courts of justice, the Head of the Probate 
Division of the Metropolitan Court of Copenhagen, clerks of the Supreme Court, 
and assistant judges. 

If the Parliamentary Commissioner no longer has the confidence of the 
Folketing, the latter may dismiss him and elect a new Parliamentary Com- 
missioner. 


Sect. 2. The Parliamen Commissioner, who shall not be a member of the 
Folketing, shall have legal education. 


Sect. 3. The Folketing shall lay down general rules for the Parliamentary 
Commissioner's activities. Subject to such rules he shall, in the performance of 
his duties, be independent of the Folketing. 


Sect. 4. The Parliamentary Commissioner’s jurisdiction shall comprise minis- 
ters, civil servants and all other persons acting in the service of the State, except 
as provided by Sect. 1, para. 1. 


Sect. 5. The Parliamentary Commissioner shall keep himself informed as to 
whether the persons mentioned in Sect. 4 commit mistakes or acts of negligence 
in the performance of their duties. 


Sect. 6. Complaints against the persons mentioned in Sect. 4 may be lodged 
with the Parliamentary Commissioner bs irs aan! Compbater» against decisions 
which may be set aside by a ee nistrative authority cannot be lodged 
with the liamentary Comm . The complainant shall state his name 
and lodge his complaint not later than one year after the date on which the 
subject matter of the complaint was committed. In cases where the subject 
matter of a complaint has been placed before a superior administrative authority, 
the one-year time limit shall ay kere the date when that authority’s decision 
was made. The Parliamentary ioner will decide whether the complaint 
gives sufficient grounds for an investigation. The Parliamentary Commissioner 
may also take up a matter for ay ae on his own initiative. Any 
deprived of his personal liberty is enti to address written communications in 


t 
sealed envelopes to the Parliamentary Commissioner. 
Sect. 7. The persons mentioned in Sect. 4 shall be under obligation to furnish 
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the Parliamentary Commissioner with such information and to produce such 
documents and records as he may demand by virtue of his office. 

Demands for information made by the Parliamentary Commissioner in pur- 
suance of sub-sect. 1 shall be subject to limitations similar to those laid down by 
the Administration of Justice Act, Sect. 169, sub-sects. 1 and 3, Sect. 170, sub- 
sect. 1, the principal rule in Sect. 170, sub-sect. 4, and Sect. 749. 

If the Parliamentary Commissioner wants to take action on a complaint 
against any of the persons mentioned in Sect. 4, the complaint shall, as soon as 

ible, be communicated to the person concerned, unless this is absolutely 
incompatible with the investigation of the matter. The person concerned may, 
if he is a civil servant, demand at any time that the matter shall be referred to 
treatment under the provisions of the Civil Servants Act, Sect. 17, cf. Sect. 18. 

The Parliamentary Commissioner may subpoena persons to give evidence 

before a law court on any matter which has bearings on his investigation. This 
rocedure shall be subject to the rules governing examination of witnesses for 
investigation purposes, cf. the Administration of Justice Act, Chapter 74. Such 
court sessions are not open to the public. The person whom a complaint con- 
cerns is entitled to attend such examinations himself and to bring a counsel. 
The rules in force at any time governing the payment of costs for a counsel, 
etc., in disciplinary prosecution of civil servants shall be applicable by analogy. 


Sect. 8. The Parliamentary Commissioner shall observe secrecy in any matter 
coming to his knowledge in the performance of his duty, provided t such 
secrecy is necessary ipso facto. The obligation to observe secrecy shall not lapse 
when he resigns his office. 


Sect. 9. The Parliamentary Commissioner may order the prosecuting authori- 
ties to institute preliminary proceedings or to bring a charge before the nape 
law courts for misconduct in public service or office, subject to Sects. 16 and 
of the Constitution (The Court of the Realm). 

The Parliamentary Commissioner may order the administrative authority 
concerned to institute disciplinary a ings. 

In any case, the Parliamentary Commissioner may always state his views on 
the matter to the person concerned. 


Sect. 10. If any mistake or act of negligence of major importance, committed 
by any of the persons mentioned in Sect. 4, comes to the knowledge of the 
Parliamentary Commissioner, the latter shall inform the Folketing and the 
minister concerned hereof. 

The Parliamentary Commissioner shall submit an annual report on his activi- 
ties to the Folketing. The report shall be printed and published. 

If the Parliamentary Commissioner informs the Folketing or a minister of a 
case, or if he brings out the case in his annual report, he shall, in such informa- 
tion or in his report, state what the person concerned has pleaded by way of 
defence. 


Sect. 11. If the Parliamentary Commissioner becomes aware of any defects in 
existing laws or administrative regulations, he shall inform the Fo and 
the minister concerned about them. 


Sect. 12. The Parliamentary Commissioner shall receive remuneration at the 
same rate as a judge of the Supreme Court. In addition, he may be eo a 
personal allowance in such amount as circumstances may warrant. He is entitled 
to “waiting money” [Compensation payable to government officials who are 
omgeeey out of office] and to a pension gen to provisions 
to oy as down in the Act on Remuneration and Pensions, etc., for Ministers, 
Sects. 3-6. 

The Parliamentary Commissioner shall not hold any office in public or private 
firms, enterprises or institutions, except with the consent of a committee which 
the Folketing has instructed to decide on this question. 


Sect. 13. The Pariiamentary Commissioner shall engage and dismiss his staff. 
The number, salaries and pensions of his staff members shall be fixed in the 
same manner as that prescribed in the Folketing’s Rules of Procedure for its 
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own. officials, etc. The expenditure incidental to the Parliamentary Commis- 
sioner’s Office shall be charged to the budget of the Folketing. 


‘Sect. 14. This Act shall enter into force on 1 November 1954. 


Sect. 15. This Act shall be submitted to the Folketing for revision not later 
than the parliamentary year 1960/61. 


APPENDIX B 


DrrEcrTIves 
FOR THE PARLIAMENTARY COMMISSIONER FOR 
Crvit AND Mixirary GOVERNMENT ADMINISTRATION 


_ The following directives for the Parliamentary Commissioner for Civil and 
Military Government Administration (hereinafter called the “Parliamen’ 
Commissioner”) are issued in pursuance of Act No. 203 of June 11, 1954, Sect. 3. 


Article 1. The Parliamentary Commissioner shall, on behalf of the Folketing 
[Parliament], keep himself informed of the civil and military government 
administration. 


Article 2. Ay The Parliamentary Commissioner's jurisdiction shall comprise 
ministers, civil servants and all other persons acting in the service of the State, 
except as provided in paras. 2 and 3. 

(2) Ju shall, in their conduct of office, be entirely outside the ——- 
of the P tary Commissioner. ait ay judges, on the other come 
within the serene: Commissioner nm in so far as complaints 
against their conduct of office cannot be brought before the New ‘Trials Court. 
[Confer, however, Sect. 1, sub-sect. 1 in the Act on the Parliamentary Commis- 
sioner as amended by Act No. 205 of June 11, 1959.) 

(3) The civil servants of the Established Church come under the Parliamen- 
tary Commissioner's jurisdiction, except in matters which directly or indirectly 
involve the tenets or preachings of the Church. 


Article 3. (1) The Parliamen Commissioner shall keep himself informed 
as to whether any person com by his jurisdiction pursues unlawful ends, 
takes arbitrary or unreasonable decisions or otherwise commits mistakes or acts 
of Oe Phe Pa in the discharge of his or her duties. 

Parliamentary Commissioner shall be entitled to examine, by request 
or on his own initiative, any civil and military action performed in the service 
of the State and coming wi his jurisdiction. 

3) The Parliamentary Commissioner shall be entitled to i any State 
agency; subject to limitations similar to those laid down in the Administration 
of Justice Act, Sect. 749, sub-sect. 1, he shall have access to all premises. 

wo Any ey pereen acting in the service of the State shall be under onion 

¢ Parliamentary Commissioner with such information and to 
Side pug documents and records as he may demand for the performance o his 
duties. 

(5) Demands for information made by the Parliamentary Commissioner in 
pursuance of para. 4 shall be subject to the limitations involved by Article 2, 
paras, 2 and 3, and to limitations similar to those laid down by the Administra- 
tion of Justice Act, Sect. 169, sub-sects. 1 and 3, Sect, 170, sub-sect. 1, the principal 
tule in Sect. 170, sub-sect. 4, and Sect. 749. 


Article 4. (1) Any person rig pe wh phe secgy gh eg Ped we os 


to address written communica in sealed envelopes to the Parliamentary 
Commissioner. 
(2) Complaints about the treatment of persons deprived of their 


liberty through an any nay waned other than Fidministrarion of criminal  aganeng 

honed appointed the Supervisor Folketing in pur 
suance of the Lemire » Sub-sect. 7; Board a. 
invoke the assistance of the ee 


Y 
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of such complaints if the latter are made against any person acting in the service 
of the State. 


Article 5. (1) Any person may complain directly to the Parliamentary Com- 
missioner against persons or about subject matters which come within his juris- 
diction; any such complaint should, as far as — be submitted in writing 
and be accompanied by the complainant’s evidence. 

(2) The complainant's name and address must be stated in the complaint 
which must be lodged not later than one year after the date on which the subject 
matter of the complaint was committed. 


Article 6. If a complaint concerns persons or subject matters which do not 
come within the Parliamentary Commissioner's jurisdiction, or if the complaint 
has been lodged too late, the Parliamentary Commissioner shall inform the 
complainant that he can take no action on the complaint. The Parliamentary 
Commissioner may, however, refer any such pes venga to the appropriate 
authority and give the complainant reasonable guidance. 


Article 7. (1) If the Parliamentary Commissioner finds that a complaint 
which comes within his jurisdiction is unfounded or that the subject matter of 
the complaint is quite insignificant, he shall as soon as possible the com- 
plainant that he finds no reason to take action in the matter. 

(2) In cases where the subject matter of a pea nee may be referred to a 
special authority, the Parliamentary Commissioner should take steps to have the 
matter referred to that authority before he takes any further action. 

(3) If the Parliamentary Commissioner finds that the examination of the 
subject matter of a complaint comes within the jurisdiction of the law courts, 
he may give guidance to the complainant with that possibility in view. In cases 
where the complainant intends to bring an action against a State authority or 
against any person acting, or having acted, in the service of the State, in respect 
of alleged mistakes or negligence in such service, the Parliamentary Commis- 
sioner may, subject to the stipulations of the Administration of Justice Act, 
Chapter 31, recommend that the complainant be granted free legal aid. 


Article 8. (1) If the Parliamentary Commissioner finds that a complaint 
should be taken up for examination, the party involved shall, as soon as possible, 
be informed of the complaint, possibly through the appropriate administrative 
authority, and asked to make a statement on the complaint, unless this procedure 
will be absolutely incompatible with the investigation of the matter. 

(2) Subject to the rules in Article 3, para. 5, the Parliamentary Commissioner 
may demand written declarations and other information from the person against 
whom a complaint has been lodged, and from his superior. 

(3). The Parliamentary Commissioner may subpoena persons to appear and 
give evidence before a law court about matters which have bearings upon his 
investigations. This procedure shall be subject to the rules governing examina- 
tion of witnesses for investigation purposes, cf. Chapter 74 of the Administration 
of Justice Act. Such court sessions are not open to the public. The Parliamentary 
Commissioner may attend such examinations in person or by proxy. The person 
whom a complaint concerns is entitled to appear with a counsel, and he shall be 
advised to that effect in the writ of subpoena for the first sitting of the court. 
The writ of subpoena shall be served at an adequate notice. e Minister of 
Justice will issue rules as to who may act as counsel. 

(4) The rules in force at any time governing the pa t of costs for a 
counsel, etc., in disciplinary prosecution of civil servants be applicable by 
analogy. 


Article 9. (1) If the Parliamentary Commissioner has indicated that he will 
take action on a soempiein canine civil servant, the latter may at any time 
demand that the matter be to disciplinary investigation under the 
visions of the Civil Servants Act, Sect. 17, cf. Sect. 18. The Parliamentary - 
missioner will then discontinue his investigation and transmit the case to the 
a administrative authority, stating what has happened and enclosing 

tion obtained. 

(2) This shall apply also if the administrative authority concerned initiates 
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a disciplinary investigation or if a police investigation is instituted to ascertain 
if a punishable offence has been committed. 

(3) In the cases referred to in paras. 1 and 2 the Hohweny wy | Commissioner 
is entitled to demand that copies of records of examinations held in disciplinary 
investi we: eBirnties r lags oa Be oe reports and court records be sent him 
immediately and that he informed about the outcome of the investigations 
made. 


Article 10. (1) If the Parliamentary Commissioner, on having made an inves- 
tigation, finds that a minister or a former minister should be held responsible, 
under civil or criminal law, for his conduct of office, he shall submit a recom- 
mendation to that effect to the Folketing’s Committee on the Parliamentary 
Commissioner's Office. 

(2) If the Parliamentary Commissioner deems that other persons comeing 
within his jurisdiction have committed crimes in public service or office (P 
Code, Chapter 16), he may order the prosecuting authorities to institute pre- 
liminary investigations and to bring a charge before the ordinary law courts. 

(3) If the Parliamentary Commissioner finds that the misconduct of a civil 
servant is of such a nature as to warrant disciplinary prosecution, he may order 
the administrative authority concerned to institute disciplinary investigations. 

(4) Even if the subject matter of a complaint gives the Parliamentary Com- 
missioner no occasion for action, he may always state his views on the matter to 
the person whom the complaint concerns. 


Article 11. (1) The Parliamentary Commissioner shall call the attention of 
the Folketing’s Committee on the Parliamentary Commissioner’s Office and the 
appropriate minister to cases where he deems existing laws and administrative 
reguiations to be inadequate. At the same time he may propose such measures 
as he deems useful to promote law and order or to improve the State adminis- 
tration. 

(2) The Parliamentary Commissioner may request the Folketing’s Committee 
on the Parliamentary Commissioner’s Office to transmit to the Folketing his 
communications to the Committee. 


Article 12. If the Parliament Commissioner’s investigations of a case 
reveal that any person coming within his jurisdiction has committed mistakes or 
acts of negligence of major importance, he shall inform the Folketing’s Com- 
a on the Parliamentary Commissioner’s Office and the appropriate minister 

the matter. 


Article 13. (1) By the end of September each year, the Parliamentary Com- 
missioner shall submit to the Folketing a seport on his activities in the preceding 
calendar year. The report shall be printed and published. In that report, he 
will, inter alia, bring out decisions in individual cases which may be of 
interest; he will also mention the cases referred to in Articles 11 and 12 about 
which information has been transmitted to the Folketing’s Committee on the 
Parliamentary Commissioner’s Office, and to the ministers concerned. 

If any case which is mentioned in the report, or about which information 
has transmitted to the Folketing’s Committee on the Parliamentary Com- 
missioner’s Office or to a minister, contains criticism of any person or adminis- 
trative sector, such report or such information shall show what the person or the 
sector concerned pleaded by way of defense. 

(3) If in his report the Parliamentary Commissioner mentions cases where 
he found a complaint unfounded, the name or address of the person whom the 
complaint concerns shall not be mentioned unless he has expressed a desire for 
such mention. 


Article 14. The Parliamen Commissioner shall engage and dismiss his 
staff, whose number, salaries ions shall be fixed in the same manner as 
that prescribed in the Folketing’s of Procedure for its own officials, etc. 


Article 15. (1) The Parliamentary Commissioner shall observe secrecy about 
any matter coming to his knowledge in the performance of his duty, 
that such secrecy is necessary ipso facto. The staff engaged by the Parliamentary 
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Commissioner shall be bound by the same obligation. 
(2) The obligation to observe secrecy shall exist also after resignation or 
retirement. 


Article 16. (1) The Parliamentary Commissioner shall not be a member of 


the Te 
@ The Parliamentary Commissioner shall not, except with the consent of 
the Folketing’s Committee on the Parliamentary Commissioner’s Office, hold any 
office in public or private firms, undertakings, or institutions. 

(3) Subject to the limitations laid down in these Directives, the Parliamentary 
Commissioner shall, in the performance of his duties, be independent of the 
Folketing. 


Adopted by the Folketing, 22 March 1956. 











Enforcing Academic Tenure: 
Reflections and Suggestions 


FREDERICK Davis* 


The question of justice to the teachers has very little to do 
with the case. ... The sole question is, What sort of condi- 
tions will produce the type of faculty which will run a suc- 
cessful university? The danger is that it is quite easy to pro- 
duce a faculty entirely unfit—a faculty of very efficient pedants 
and dullards.* 

It is not impossible that future scholars will consider the strug- 
gle for academic integrity one of the critical issues of our age. The 
suggestion may seem highly exaggerated but it is one of the lessons 
of history that important problems are preempted by the immedi- 
ate, and that a society frequently accepts a dilution of its heritage 
in return for a fleeting interval of physical and economic security. 
In our own time, preoccupation with the communist threat and 
devotion to the task of developing a technology sufficient to pro- 
vide both military security and material abundance have all but 
eclipsed concern for the nourishment and survival of that unfet- 
tered spirit of inquiry which is the essence of academic excellence, 
and which previous generations recognized as the ultimate source 
of our democracy’s strength.? 

That the survival of western civilization may itself depend upon 
how well we treat our academic traditions is supported by recorded 
experience. The Roman Empire boasted no universities, although 
at its height, learning was widespread and respected. When the 
Empire collapsed, however, there were no deep-rooted institutions 
capable of preserving, expanding or transmitting that which had 
been painfully distilled from centuries of human effort and ex- 
perience. The price paid was five hundred years of savagery and 
near barbarianism in which the arts of reading and writing were 





* A.B. 1948, Yale Univ.; LL.B. yoy in international affairs) 1953, 
Cornell Univ.; LL.M. (honors) 1954, Victoria Univ., Wellington, N.Z.; member, 
New York Bar; Visiting Lecturer in Law, Univ. of N.Z., 1954; Associate Professor 
of Law, Univ. of S$.D., 1957—; Visiting Professor of Law, Univ. of Wis., summer, 
1960. 


1 WHITEHEAD, THE AIMS OF EDUCATION 104 (7th ed. 1956). 
*See Beate, ARE AMERICAN TEACHERS FREE? 19-20 (1936). See also EARNEST, 
ACADEMIC PROCESSION (1953); GriswoLD, Essays ON EDUCATION (1954). 
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all but lost. The price was not higher because of the monasteries 
and cathedral cloisters wherein, more by chance than by design, 
parts of a precious heritage were preserved. Nevertheless, the set- 
back to mankind was a staggering one. A strong academic tradition 
with vigorous institutional support might have avoided it. Keeping 
ours alive and strong may be our best assurance that this calamity 
will not recur and that our civilization will have the resiliency 
necessary to survive the anxious centuries ahead. 

The relevance of all this to the problem of academic tenure is 
that no particular institution of higher learning is better than 
its faculty, or, to repeat an oft-quoted saying, a faculty does not 
work for the college or university, it is the college or university.* 
It follows that whatever encourages in a faculty the spirit of in- 
quiry, free discussion, and the development of critical capacities 
which are necessary if the frontiers of knowledge are to be expand- 
ed, also strengthens the institution as a guardian of all that we 
hold dear. 

Many subtle combinations of environment, principle, policy 
and personality are required in order to foster an academic tradi- 
tion in which the spirit of inquiry and the enthusiasm necessary for 
its contagion (sometimes referred to as “teaching”) flower to the 
fullest. History and common experience demonstrate, however, 
that a chief ingredient is a confidence in the hearts and minds of 
those who work on the frontiers of knowledge that their studies, 
conclusions, observations and recommendations, however unpopu- 
lar or unattractive, will not lead to reprisal or economic sanction.‘ 
Assurance of this sort of immunity is typically sought through some 
system of academic “tenure,” the nature and conditions of which 
have not received the attention they deserve. Recent cases’ and 
an excellent study of plans and practices presently in force in some 
of our states* indicate that the importance of the subject is re- 





*Paul Ansel Chadbourne, President of Williams College, from an address 
delivered in 1873, quoted by HorsrapTreR & METZGER, THE DEVELOPMENT OF 
ACADEMIC FREEDOM IN THE UNITED STATES 274 (1955). 

“For a more thorough and eloquent analysis of the ways in which academic 
freedom is subtly encouraged (and subverted), see npore. 158 On Some Miscon- 
ceptions Concerning Academic Freedom, 41 A.A.U.P. Butt. 75 >. 

5 Flewelli v. Board of Trustees, 2 Cal. Rep. 891, 168 Cal. As 68 (1960); 
Beseman v. Remy, 160 Cal. App. 2d 437, 325 P.2d 578 (1958); ine v. Inter- 
national Y.M.C.A. NyS3 162 N.E.2d 56 (Mass. 1959); A ication of Fallon, 
14 Misc. 2d 9, 178 N.YS.2d 459 (Sup. Ct. 1958), aff'd, 9 App. Div. 2d 766, 192 
N.Y.S.2d 239 (1959); Application of McGill, 10 Misc: 2d 448, 174 N.YS2d 784 
(Sup. Ct. 1958); Worzella v. Board of ts of Educ., 77 S.D. 447, 98 N.W2d 
411 (1958); State ex ‘rel. Ball v. McPhee, 6 Wis.2d 190, 94 N.W.2d 711. (1959). 

* Bysz & JOUGHIN, TENURE IN AMERICAN Fiscemn precererets “Se 
AND THE Law (1959). : rotation i L .van J 
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ceiving belated recognition, but these are not enough. The prob- 
lem of creating workable systems of academic tenure without com- 
promising other values deserves serious study by all who are con- 
cerned with higher education, and particularly law-men who in- 
creasingly will be asked to employ their special knowledge to 
evaluate, draft and analyze various systems and plans. 


PATTERNS OF TENURE 


Formulations of tenure policy are as diverse as the interpreta- 
tions which may be applied to them. The principle is deceptively 
easy to comprehend. Its essence is that continuity of satisfactory 
service limits and qualifies the power which the institution's gov- 
erning body ordinarily would have to terminate employment. It 
is difficult to quarrel with this principle. Academic freedom re- 
quires some such limitation in order to insulate the unpopular 
thought or the unwelcome truth from the retribution of the mob. 
If a university is, at least in part, a laboratory wherein ideas are 
developed and tested for the benefit of posterity, tenure is a prin- 
ciple which operates to protect such ideas from premature oblitera- 
tion. It accomplishes this purpose by assuring accredited members 
of the academic community that their search for truth will not 
result in dismissal. The same considerations which move a demo- 
cratic society to grant judges appointment during good behavior 
apply to the academic life.* Objectivity and insulation from forces 
likely to impair judgment are often deemed important to pedagogic 
as well as to adjudicative functions. 

Analogous as the functions may be, society has not readily ac- 
cepted the idea that academic immunity should have the same 
legal protection as judicial immunity. On the whole, therefore, 
the principle of academic tenure has found its most effective sanc- 
tion in custom and tradition—in the idea that a violation of its 
spirit, if not illegal, was at least “unthinkable.”* This followed be- 
cause, in its origins, higher education was a responsibility classi- 





See Parker, Foreword to Byse & Joucnin, id. at vii. See also CHAFEE, THE 
BLessincs OF Liserty 241 (1956). For a documented analysis which concludes 
that ju Sin tags 4004 eoree ecton Saale cod catoeliny than Soaaer ee 
io), whim, see HAYNES, SELECTION AND TENURE OF JUDGES 184-217 
( 

*See Report, Academic Tenure at South Dakota’s State Supported Colleges 
and University, 5 S.D.L. Rev. 31 (1960). The status of the Hyon: whether at 

a public or private institution, seems to be just as My greg 
that of his teacher. Dehaan v. Brandeis Univ., 7 oar, 16 ees 195 

le ex rel. Bluett v. Board of Trustees, 10 Ill. A 34.N 
-L.R.2d 899 (408 (195 But see Seavey, Dismissal o Pot ai “Due Process,” 
70 Hany. L. Rev. 1406 (1957); Comment, 10 Stan. L. Rev. 746 (1958). 
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cally assumed by organizations essentially private in character. 
Thus, the relationship between personnel and governing body was, 
a fortiori, a matter of private contract and beyond the reach of 
public control. The logic supporting this conclusion was never 
flawless; ¢.g., an institution’s power to confer the status derived 
from an academic degree typically flows from an official “permis- 
sion” such as a charter, and it requires no strain upon one’s power 
of deduction to see how the bestowal of such a “permission” can be 
made conditional upon the institution’s acceptance of substantive 
and procedural limitations on its power to contract with faculty 
members;'° but its application was never seriously challenged. For 
this reason, if an academic has any legal standing at all to chal- 
lenge dismissal from the faculty of a private university, he must 
find support for such standing in theories which would construe 
such a dismissal as a breach of the contractual relationship formed 
when the two parties first came into association with each other.’ 

With the advent of public education, the argument that an in- 
stitution’s discretion in matters of hiring and firing was not legally 
controllable, lost some of its force. Publicly supported colleges and 
universities are usually creatures of the legislature with authority 
for their administration limited and defined by public law—that 
is, by a constitution, legislation and administrative regulation. It 
follows that every act taken by the governors of such a publicly 
supported institution, including the dismissal of a teacher, must 
be sanctioned by some precept within the framework of this public 
law, and that a dismissal not so sanctioned would be ultra vires and 
unenforceable.’ Relief for the teacher is traditionally sought by 
prerogative writs, which are the historic legal devices available to 
private citizens to restrain illegal public acts.'* 





*See Byse & JouGHIN, op. cit. supra note 6, at 72-75. 

1° Exacting behavior or concessions, otherwise not directly enforceable, in order 
to qualify for some “privilege” is not a new device. See, ¢.g., The Walsh-Healy 
Act, 41 U.S.C. §§ 35-45 (1958), which imposes minimum —— and hours require- 
ments on government contractors; Exec. Order No. 10557, 19 Fed. Reg. 5655 
(1954), which requires government contractors to pursue fair employment prac- 
tices. 


4 Byse & JOUGHIN, op. cit. supra note 6, at 72. 

14 See, e.g., State ex rel. Ball v. McPhee, supra note 5. 

#8 Of thirteen leading cases in with legal enforcement of academic tenure, 
seven arose by way of mandamus: Abraham v. Sims, 2 Cal. 2d 698, 34 P.2d 790, 
42 P.2d 1029 (1938); Flewelling v. Board of Trustees, supra note 5; State ex rel. 
Phillips v. Ford, 116 Mont. 190, 151 P.2d 171 (1944); State ex rel. ery! v. 
Ayers, 108 Mont. 547, 92 P.2d 306 (1939); Worzella v. of Regents of Educ., 
supra note 5; State ex rel. Wattawa v. Manitowoc Pub. Library Bd., 255 Wis. 492, 
39 N.W.2d 359 (1949); Queen ex rel. Wray v. Governors of The Dar 
Free Grammar School, 6 Q.B. 682, 115 Eng. Rep. 257 (Ex. 1844). Three cases, 
by way of certiorari: State ex rel. Richardson v. Board of Regents, 70 Nev. 144, 
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With regard to publicly supported institutions, therefore, it is 
obvious that legal enforceability of tenure depends largely on 
whether the framework of public law truly delimits the discretion 
of the governing body, or whether it vests in it such full and final 
responsibilities of administration that any self-imposed limitation 
on future discretion would be construed as repugnant to legislative 
policy, however desirable such a limitation may appear from the 
academic point of view. 

It is remarkable that so few of the cases dealing with tenure con- 
sider whether a self-imposed limitation of authority is legally en- 
forceable. Almost all of them assume, sub silentic, the answer nec- 
essary to the logic of the decision.** Likewise, little attention has 
been given, either in judicial opinion or text, to the ultimate con- 
sequences, both implicit and explicit, produced when what 
amounts to a decree of specific performance is entered against an 
arm of the State.** It would seem desirable, therefore, to identify 
the factors and conditions which legally can limit the discretion 
of a university’s governing body, and to consider the relative bene- 
fits derived from redressing a violation of academic tenure with an 
award of damages rather than a decree of specific performance. 


Factors AND ConpDITIONS LIMITING DISCRETION 
Private Institutions 


Because implied limitations on a private institution’s power to 
contract with its faculty have never been inferred from the public 
grant of authority necessary to the discharge of its function, and 





261 P.2d 515 (1953); Posin v. State Bd. of Higher Educ., 86 N.W.2d 31 (ND. 
1957); State ex rel. Ball v. McPhee, supra note 5. Two cases, by way of action 
for breach of contract: Rhine v. International Y.M.C.A. College, supra note 5; 
Gillan v. Board of Regents, 88 Wis. 7, 58 N.W. 1042 (1894). And one case by 
statutory appeal in a jurisdiction which has abolished the prerogative writs: 
Application of Fallon, supra note 5. 

E.g., State ex rel. Keeney v. Ayers, id., wherein mandamus was granted against 
the Board of Education without a discussion of the legal basis for the writ 
which, in this case, to be the Board’s own rule. Compare Worzella v. 
Board of ts of Educ., supra note 5, wherein mandamus was denied, not 
because the th Dakota Supreme Court thoroughly considered the problem 
of self-imposed limitations, but on the contrived “unlawful delegation of power” 


— Report, supra note 8. 
= dissent of Morris, J., in State ex rel. Keeney v. Ayers, supra note 5, at 
564, 92 P.2d at 314, is one of a few judicial opinions which the true 


function of the mandamus action in this type of case: “Plaintiff's action is an 
action for specific performance; an action to compel the Board of Education to 
pe alge 6 gg athe edema ol Apparently only one reported 
case sustains the use of an injunction to prohibit a public body from dismissing 
a school official, which, tly enough, was an administrator (school super- 
RE Oren te eed oe ash ae (Mo. 
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since most such grants of authority give the institution the widest 
possible discretion in such matters, the only promising theory upon 
which legal enforceability can be sought against a private institu- 
tion is one of contract. This, in turn, depends upon whether the 
institution has sanctioned or is subject to some formal expression 
of a tenure plan or policy. Typically, such an expression is found 
either in the institution’s bylaws, or in the form of a plan adopted 
by the trustees.1¢ 

Even where formal expression of academic tenure has been made, 
logical difficulties beset one who would prove that a contractual 
responsibility derives from it. In the first place, permanent or life- 
time employment is the last thing provided for in the usual pro- 
fessorial contract. Ordinarily, a college teacher’s contract will be 
for a fixed term of months or years.’ Since the parties contract for 
an explicit period of time, it is rather like asserting that black is 
white to urge that such language creates a contract for permanent 
or lifetime employment under terms subsequently to be agreed up- 
on. If, in the alternative, it is argued that the tenure policy obliges 
the institution to renew or to enter into new contracts, the the- 
ory runs up against such doctrines as indefiniteness,* lack . of 
mutality,’® and the tenet that a mere agreement to contract is not 
enforceable.?® The objections are not insurmountable,”* but it is 


~ Byse & JOUGHIN, op. cit. ~ a note 6, at 9-28. 

No comprehensive stud university-faculty contract forms seems ever to 
have been undértaken and the aioe was unable to discover any explicit author- 
ity, other than common understanding, for the statement that such contracts are 
typically for a fixed term of months or years. However, that such is the case is 
at least implied by the findings of Professors Byse and Joughin, See Byse & 
Joucuin, op. cit. ig <a note 6, at 9-28. 

%* Heuvelman v. Triplett Elec. Instrument Co., 23 Il. Ain» 2d - oan 
+ se v. Jack, 281 Mich. 156, 274 N.W. 746 (1987); S Blandin 

Co., 197 Minn. 291, 266 N.W. 872 (1936); Trammel v. Morgan, 158 N.E.2d 

(Ohio Ct. App. 1957). 

* Hablas v. Armour & Co., 270 F.2d 71 (8th Cir. eg Oscar Schlegel Mfg. Co. 
v. Peter Cooper’s Glue Factory, 231 N.Y. 459, 132 N.E. 148 shel); Pessin v. 
Fox Head Waukesha Sa ’ Wis. 277, 282 N.W. 582: (1 

*® Hammond & Taylor, ne. v. Duffy Tingue Co., 161 A.2d 238° (Del. Ch. 1960); 
Vitale v. Russell, 332 Mass. 523, 126 N.E.2d 122 (1955); Goldstine v. Tolman, 157 
Wis. 141, 147 N.W. 7 (1914). 

“A court may infer definiteness from ws terms where the intentions of 
the parties are reasonably clear. Burger mg of = rid, $23 S.W.2d 777 
(Mo. Sup. Ct. 1959); Wedtke Realty enc $39, 148 
N.Y.S.2d 198 (1955), aff'd, 309 N.Y. 904, 13 NEQd 579 ss, v. Young, 
203 S.W.2d 837 (Tex. Civ. ee. 1947); ie v. Bricker, 262 $77, 55 N. Wd 
404 (1952). Obligations cient to satisfy requirements of mutuality may be 
implied from the agreement and the circumstances. Sylvan Crest Sand & Gravel 
Co. v. United States, 150 F.2d 642 (2d Cir. 1945); Wood v. Lucy, Lady Duff- 
Gordon, 222 N.Y. 88, 118 N.E. 214 (1917); Putnam v. Deinhamer, 270 Wis. 157, 
70 N.W.2d 652 (1955); Salt v. Power Plant Co., 3 All E.R. $22 (1936). Facts 
insufficient to support a finding of a definite contract may nevertheless su "School 
an action for specific performance to execute a contract. Lost Creek 
Township Vigo County v. York, 215 Ind. 636, 21 N-E.2d 58 (1939). . 
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clear that a private institution’s legal obligation to retain faculty 
members, even where expressed in some formal document, is neith- 
er clear nor universally accepted. Finally, even if the legal obliga- 
tion is recognized, orthodox principles of law give little support for 
any remedy other than damages. 

Whether or not the tenure plan has been embodied in some 
formal document, teachers who have sought legal enforcement of 
its terms against private institutions have not been conspicuously 
successful. One of the earliest cases, Queen ex rel. Wray v. Gover- 
nors of the Darlington Free Grammar School,* established the 
most widely accepted defense to such attempts. Relator had been 
discharged in a fashion repugnant to the bylaws of the school, 
which had been enacted pursuant to a valid charter vesting the 
administration in the sound discretion of certain governors. The 
court held that a bylaw which attempted to limit that which was 
granted by charter (viz., the power to employ and discharge) was 
ultra vires and could not be considered legally binding upon 
the institution. 

Where the tenure agreement is informal, enforcement may be 
defeated on the additional ground that it does not comply with the 
formalities required by the statute of frauds,”* or, perhaps, by the 
parole evidence rule.** 

Two fairly recent cases, although decided adversely to the 
plaintiffs, nevertheless seem to accept, arguendo, the proposition 
that a dismissal which is repugnant to formal procedures or plans 
not explicitly incorporated into the contract of employment may 
still provide a basis for an action for breach of contract. In the ear- 
lier case, Thomas v. Catawba College,** plaintiff accepted a “pay 
off” at the time his contract was terminated, and the North Caro- 
lina court deemed this move an election of remedies which barred 
his action. In the later case, Rhine v. International YMCA Col- 
lege,2* decided by the Supreme Judicial Court of Massachusetts, a 
third employment contract for one year which, under the college’s 
tenure policy, would ordinarily have given the plaintiff permanent 
status, contained an express provision that such status would not 
be given. The Massachusetts court held that the tenure policy did 
not prevent the college from entering into contracts which exclud- 


"6 Q.B. 682, 115 Eng. Rep. 257 (Ex. 1844). 

* Brookfield v. Drury Col 139 s a - 839, 128 $.W. 86 (1909). 

* Bos v. U.S. Rubber Co., I 565, 224 P.2d 386 (1950); Edgecomb 
v. Traverse City School Dist., 1 Mich 106, 67 N.W2d 87 (1954). 

* 248 N.C. 609, 104 S.E2d 175 (1958). 

* 162 N.E2d 56 (Mass. 1959). 
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ed the policy, and that the contract’s specific terminology in this 
respect was fatal to plaintiff's action.2*7 The implication is that 
absent the acceptance of a “pay off” or the specific reservation, 
either plaintiff's action might have been successful. 


These cases support the idea that academic tenure has a chance 
of legal enforceability against a private institution under a con- 
tract theory. Unless the damages awarded are particularly high, the 
remedy would not seem to burden the institution unduly, for 
the administration would still have a power to make exceptions 
to a tenure plan deemed necessary to the health of the university, 
although not without having to grant compensation. The loss 
of prestige suffered by the teacher under such a system would be 
no greater than that lost in an action for specific performance. 
Moreover, since prestige is an important incident of his status, no 
good reason exists for not considering this loss as an element of his 
damages.”* 

Historic objections to permitting relief in such circumstances 
have doubtful application here. Juries are constantly required to 
make dollar measurements of injuries far more ephemeral than 
those involved in the wrongful dismissal of a teacher. Many cases 
hold that where an institution is a party to a contract, the institu- 
tion’s bylaws or other formal preceptorial documents in contempla- 
tion of which the parties bargain, become a part of the contract, 
even though not incorporated directly therein.*° Such cases recog- 
nize that the obligations expressed in the actual contract form, no 
matter how intricate and complete, cannot be divorced from the 
socio-economic integument out of which they arise. Finally, with re- 
gard to the lack of mutuality allegedly existing when an institu- 
tion is bound to provide a position which the faculty member is 
not bound to assume, it need only be said that today few courts ap- 
ply such naked legalisms to the facts of human existence.*! Even 





* Ibid. 

See Hardy v. Vial, 48 Cal. 2d 577, 311 P.2d 494 (1957); Murdock v. Trustees 
of Phillips Academy, 29 Mass. (12 Pick.) 243 (1931); Edinboro Normal School v. 
ye 50 Pa. 78, YO Ad. 348 (1892). 

* The argument that difficulty in measuring damages is a ie ecnenuen for not 
recognizing a cause of action is an old h effectively expl 
Torts 39 (1955). See also Davis, What Do We Mean by Fight be Privacy,” 
4 S.D.L. Rev. 1, 6 (1 

® Cobb v. Howard Univ., 106 F.2d 860 (DC. Cir. 193 sy denied, 308 US. 
oe (1939); School Ci oy & ler, 219 Ind. 9, 36 N.E Sen a org of 

ts v. Mudge, 21 (1878); Board of Educ. v. Cont, 
ac. 119 (1896); Cuveniayet Miss. v. Deister, 115 Miss. 469, 76 So. a 628 ti9I7, 
se also, Fidelity Sav. Bank v. Wormhoudt Lumber Co., 104 N.W.2d 462 (Iowa 


note 21 supra. 
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if a court were to insist on a blind application of the mutuality 
doctrine, sufficiently exacting implied obligations can be inferred 
to satisfy the requirement.*? 


Public Institutions Controlled By 
Teacher Tenure Laws 


A survey identifying which college teachers in which state sup- 
ported institutions enjoy academic tenure protected by constitu- 
tional or statutory mandate has never been made, although the 
value of such a study is obvious.** Superficial inquiry suggests that 
such protection is the exception rather than the rule.** Neverthe- 
less, there can be no doubt that when a tenure system is imbedded 
into the statutes or constitution of a particular state, no question 
can arise as to its enforceability against the publicly supported in- 
stitutions it covers.*® 

Where principles of academic tenure have been woven into the 
statutory or constitutional cloth, the discretion of an institution’s 
governing body in matters of employment and dismissal is chan- 
nelled and confined. Its powers can rise no higher than the public 





* Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 batts 

"The need for centralized data on tenure policies is apparent from the study 
of eighty colleges and universities undertaken by Professors Byse and Joughin, 
which revealed a “bewildering variety of policies, plans and practices.” Byse & 
JOUGHIN, op. cit. supra note note 6, at 133. If the recommendations of Professors 
Byse and Joughin are to be followed (ia. at 132-60), statistical data on all 
existing plans, practices and statutes would be of great help. 

“ The author is unaware of any jurisdiction which extends statutory protection 
of faculty tenure to ail institutions of higher learning receiving public support. 
California’s ““Teachers’ Tenure Law” — teachers in junior colleges under 
joint union or union high school districts. Cat. Epuc. Cope §§ 13303, 04; 
Abraham v. Sims, supra note 5. Another provision teachers at State 
- generally. Cat. Epuc. Cope § 24302; Botts v. Simpson, 73 Cal. App. 2d 

67 P.2d 231 —- The University of California appears to be a con- 
, sien exception, but that may be due to the constitutional entrenchment of 
¢ University’s Board of Regents. Car. Const. art. IX, § 9. New York has 
extended statutory protection of tenure rights only to faculty members at insti- 
tutions of hi learning under the jurisdiction of, or sponsored by, the Board 
of Higher Education of the City of New York. N.Y. a ae iH 6206, a, b 
Wisconsin has ay mete protection for state college facu , but not 
for those at the University of Wisconsin. Wis. Stat. § 731° "0959. Many states 
je statutory protection for elementary and secondary school teachers, ¢.g., 
ANN. STAT. it 28-4307, 08 (1948). The pattern of extending statutory pro- 
tection of tenure to the more ppg! open of education while denying it 
to those at a higher level may in par explained by the requirement of a 
“certificate,” typical in secondary schools, normal schools, and junior colleges, 
and which legislatures seem more inclined to ye See Brintle v. Board of 
Educ., 43 Cal. App. 2d 84, 110 P.2d 440 (1941); Stene, Bases of Academic Tenure, 
41 A.A.U.P. Burt. 584 (1955). 

* Abraham v. Sims, supra note 5; Beseman v. Remy, supra note 5; State ex rel. 
Ball v. McPhee, supra note 5. See also Report, supra note 8. Nevertheless, a 
dismissal with a non a procedural irregularity may still be valid. - Appli 
cation of McGill, note 5. 
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law of which it is a creature and a departure from the procedures 
or authority enjoined by this public law is ultra vires and, there- 
fore, a legal nullity. 

In Wisconsin, where faculty members of State colleges have at 
statutory tenure not enjoyed by their brothers at the University of 
Wisconsin,** a recent case illustrates how decisive statutory en- 
trenchment can be. In State ex rel. Ball v. McPhee," the Wisconsin 
Supreme Court ordered a State college professor reinstated where 
it appeared that the procedure by which he was dismissed failed to 
satisfy some rudimentary requirements of administrative due proc- 
ess. The decision is notable because it made clear that the discre- 
tion to employ and dismiss is limited by statute,** that due process 
requirements are mandatory,*® and that a failure to afford a teach- 
er these procedural protections destroys the official quality of the 
purported dismissal.*° The case is equally significant because it ac- 
cepts and establishes the proposition that the fundamental ele- 
ments of fair play embodied in the language of the Wisconsin Ad- 
ministrative Procedure Act** have an application and propriety 
beyond the cases to which its jurisdiction is technically confined.‘ 
But the most dramatic aspect of the Ball case is the uncompromis- 
ing directness of the relief available when tenure is made statutory. 
Professor Ball was not limited to damages for breach of contract— 
he was restored to his position on the faculty of Wisconsin State 
College, and this in the face of the fact that both the President 
of the College and the Board of Regents wanted him dismissed. 


Therefore, statutory or constitutional entrenchment of academic 
tenure can give a faculty member the extraordinary remedy of 
specific performance against the State, even though the State may 





* Wis. Stat. § 37.31 (1959). 

6 Wis.2d 190, 94 N.W.2d 711 (1959). 
% Id. at 204, 94 N.W.2d at 718. 

® Id. at 206, 94 N.W.2d at 719. 

“Td. at 211, 94 N.W.2d at 722. 

“ Wis. StaT. §§ 227.01-.26 (1959). 


“ Justice Currie concluded that the “finality” provision in the tenure law, 
Wis. Stat. § 37.31 (1959), withdrew the proceedings from the judicial review 
section of the Wisconsin Administrative Procedure Act, Wis. Stat. § 227.15 
(1959), but that the Board of Regents was still bound by the fact finding pro- 
cedures required by statute, Wis. Strat. § 227.13 (1959). State ex rel. Ball v. 
McPhee, supra note 5. 
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enjoy a sovereign immunity from suits for damages** and even 
though most courts would balk at the prospect of allowing such a 
remedy to run against a private institution. 

A recent New York decision, Application of Fallon,* suggests 
that there may be a judicial reluctance to visit such extreme conse- 
quences upon an institution’s governing body for a procedural 
defect. The New York Board of Education failed to give timely no- 
tice to the applicant (required by its bylaws)** of its intention not 
to reemploy him for the succeeding year.** Reemployment for that 
year would have given the applicant tenure rights under the appli- 
cable statute.** The Appellate Division of the New York Supreme 
Court held that, however illegal the Board’s failure to give the 
applicant timely notice of their intention not to reemploy, the 
breach of duty did not create a correlative right to tenure, because 
“the court may not substitute its judgment for that of the Board.” 


Enforcement of Tenure Expressed in Administrative or 
Sublegislative Structure 


However necessary legal enforcement of tenure may appear to 
the cause of academic freedom, one of the least sufficient methods 
is to leave the promulgation of the policy to a board of regents or 
another such administrative board. The reason is that the admin- 
istrative body's respensibility and discretion are usually legisla- 
tively or constitutionally imposed in the form of a duty or obli- 
gation. Thus, the curtailment of authority incident to the adop- 
tion of any system of tenure can be construed as an illegal abdica- 





“The Wisconsin Constitution provides: “The legislature shall direct by law 
in what manner and in what courts suits may be brought against the state.” 
Wis. Const. art. IV, § 27. The provision has been interpreted to grant the State 
sovereign immunity except in such cases as the legislature shall provide. Holz- 
worth v. State, Wis. 63, 298 N.W. 163 (1941). For this reason, most tort 
claimants against the State of Wisconsin are barred, in the absence of a special 
bill. Yet a state co faculty member may successfully maintain what amounts 
to an action for ic performance of a contract of employment. State ex rel. 
Ball v. McPhee, supra note 5. See also, State ex rel. Keeney v. Ayers, supra note 
13, at 557, 92 P.2d at 321 (dissent). 

“14 Misc. 2d 9, 178 N.Y.S.2d 459 (Sup. Ct. 1958), aff'd, 9 App. Div. 2d 766, 
192 N.YS.2d 239 (1959). “2 

“Section 146 of the bylaws of the New York City Board of Education . 
ently provides that where the services cf an instructor are to be discontin at 
ee ae ee Oe ee ee eee 
ont on eonget 2 April 1 the expiration of the third full year. Id. 
at 12, 178 N.Y. at 462 p- Ct. 1958). 

“ Ibid. 

“N.Y. Epuc, Law §§ 6206, a, b. 

* ipueenten of Fallon, supra note 5. See also Kalshoven v. Loyola Univ., 229 
La. 70, 85 So. 2d 34 (1956). 
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tion of a continuing responsibility of supervision.*® Much of the 
confusion and most of the important litigation concerning academ- 
ic tenure involves the legal efficacy of plans and policies adopted 
or approved by an administrative body. 

The grant of authority given to the Board of Regents of the 
University of Wisconsin typifies the broad powers and continuing 
responsibilities which legislatures enjoin upon educational boards. 
“The board shall have power to remove the president or any pro- 
fessor, instructor or officer of the university when, in the judgment 
of the board, the interests of the university require it.’®° 

In South Dakota, the Board of Regents is a constitutional body 
with similar broad responsibilities imposed by the legislature. 
“The Board of Regents is authorized to employ and dismiss all 
officers, instructors, and employees of such institutions, necessary 
to the proper management thereof. . . .’* 

What happens when such a board adopts a rule or policy which 
purports to limit its power of dismissal over academics within 
such rule or policy? The almost unanimous answer is that the 
teachers are protected by such a rule or policy only so long as the 
board wants them to be.** Courts faced with this question have 
generally rejected the “bootstrap” doctrine and held that a rule 
or policy adopted by the agency achieves no greater entrenchment 
than its authors can give it. Therefore, subsequent abandonment, 
repudiation, or refusal by the board to apply a rule or policy is as 
legally effective as the act of promulgation itself, and being later in 
time, prevails.** Sometimes, as where the governing board accepts 
a tenure plan proposed by a group under its control, the purported 
limitation of authority embodied in the plan is interpreted as an 
ultra vires delegation of the power given to the governing board 
by the legislature.5* Oftener, the adoption of a tenure system by 


“Posin v. State Bd. of Hi Educ., supra note 13; Worzella v. Board of 
Regents of Educ., supra note 5; State ex rel. Wattawa v. Manitowoc Pub. 
Bd., supra note 13; Gillan v. Board of Regents, supra note 13; Queen ex re 
Wray v. ——- of a 29. 8 Free Grammar School, supra note 13. 

1s. STAT. ne Oe 

=S.D. Coot {15.070 —s 

%See note also Bradley v. New York Univ., 124 N.YS2d 238 
(Sup. Ct. 1953) aft, 3 288 App. Div. 671, 127 N.Y.S.2d 845 (1954), mem., 307 N.Y. 
620, Fi20 N.E.2d 828 (1954). 

Ibid. See also Cobb v. Howard Univ., supra note 30. 

% Posin v. State Bd. of Higher Educ., supra note 13; Worzella v. Board of 





Regents of Educ., supra note 5. A contract which includes terms the 
Egunat the govern ay. ‘Backie v. Cromwell Consol, Schoo! can be raised 

y. Backie v. Cromwell Consol. School Dist., 186 Minn. 
a 22 - 389 (1982). Neither can a governing $ power to enter into 


relationships be delegated. Trustees of State Normal “School v. 
Wightman, 3 Colo. 226, 25 P.2d 193 (1933); Sittler v. Board of Control, 383 
Mich. 681, 53 N.W.2d 681 (1952). 
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a particular governing body is castigated as an illegal attempt to 
bind its future discretion, and also as an ineffective limitation upon 
the authority of succeeding persons appointed to membership in 
the body.®° The essence of both arguments is that to sanction such 
a restriction of the power to employ and dismiss is to defy the 
legislative command of continuing direct supervision and control. 

The same reasoning interdicts legal entrenchment of procedural 
requirements, because the imposition of formalities of this sort 
indirectly creates an unpermitted fettering of discretion. Two cases, 
almost identical in their facts, illustrate this point. In State ex rel. 
Wattawa v. Manitowoc Pub. Library Bd.,** the local library board 
had adopted a code of ethics promulgated by the American Library 
Association which included a tenure policy in violation of which 
‘the relator had been fired. Relator’s argument that the board had 
power to adopt rules of procedure binding upon itself was rejected 
and it was held that any such attempt must be ultra vires.5’ In 
the words of the Wisconsin Supreme Court: 


The library board, having no authority to establish tenure 
rights, has no power to establish rules governing tenure. The 
board having power to discharge without cause, even though it 
be done unfairly and unreasonably, the courts have no right 
to interfere.** 


In Worzella v. Board of Regents of Educ.,®® the Board of Regents 
had approved a policy statement on tenure proposed by one of the 
colleges under its control. Plaintiff's discharge had been proce- 
durally inconsistent with the policy statement, and he sought 
mandamus to compel continued employment. The South Dakota 
Supreme Court held that the only way by which the policy state- 
ment could be construed as having legal efficacy would be to 





Cobb v. Howard Univ., supra note 30; Deval v. Board of Regents, 6 Ariz. 
259, 56 Pac. 737 (1899); Auburn woe Pub. tieare Strong, emg me Ch. Pe sin 1824); 
State ex rel. Wattawa v. Manitowoc Pu Bd., a anaes note 1 gre v. 
Board ‘of Regents, supra note 13; Quien ep ed Wray v. Governors 
Darlington Free Grammar School, supra note 13. 

% 255 Wis. 492, eT oe (1949). ean i 

"Ibid. The majority rule appears to t a power in a governing board 
to employ and dismiss whenever necessary to the proper management of the 
institutions under its control, or whenever in its ju t such employment or 
dismissal is required, is not subject to curial review, even Whebe the dismisal 
is without cause. Board of Educ. v. Stotlar, 9% Ill. App. _ (1901); Note, 35 35 
Int. L. Rev. 225 (1940). Even the minority rule sustains the power of a board 
to fire a teacher when his ideas, positions, or background conflict with institu- 
tional allegiances, traditions, or identities. Fuller v. De Paul Univ., 298 Ill. A; 
261, 12 N.E.2d 213 (1938); Darrow v. Briggs, 261 Mo. 244, 169 S.W. 118 askd, 

“State ex rel. Wattawa v. Manitowoc Pub. Library Bd., supra note 13, at 
39 N.W.2d at 360-61. 

"93 N.W.2d 411 (S.D. 1958). 
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construe it as a delegation of power, but that if it were so construed, 
it would still be unenforceable because “such delegation of au- 
thority to subordinates is an unlawful encroachment upon the 
board of Regents’ constitutional and statutory power of control 
over such college.’’*° 

Most of the decisions support the conclusion voiced in Manito- 
woc and Worzella, namely that legally enforceable tenure proced- 
ures cannot be entrenched by administrative fiat. Only two cases 
take an opposite view: a Nevada decision, State ex rel. Richardson 
v. Board of Regents,* and a Montana case, State ex rel. Keeney 
uv. Ayres.** In Richardson, the board of regents had resolved that a 
staff member under tenure could be removed only for cause after 
a hearing before the board. On the theory that the board’s func- 
tion at the hearing was judicial, the Nevada court granted certiora- 
ri, found the hearing unfair, and reinstated Professor Richardson. 
In the Keeney case, the administrative provisions concerning ten- 
ure were set forth on the reverse side of petitioner’s contract. Thus, 
his position was, psychologically at least, somewhat stronger than 
Worzella’s. Even so, the Keeney decision is unsatisfactory. It is 
quite apparent, from a review of the record, that it was never Mon- 
tana’s intention to give Professor Keeney tenure, and it was ad- 
mitted that the applicable tenure provisions had been clearly 
stricken from each one of the contracts he signed.** In all but the 
result, the situation was identical to that faced by the Massachu- 
setts court in Rhine v. International YMCA College.** Judge Mor- 
ris’ dissent in the Keeney case emphasizes the fact that Keeney was 
well aware of the conditions of his contract.** The dissent also 
identifies other defects in the reasoning by which the court reach- 
ed its conclusion. It is the only judicial opinion on the subject 
which points out that the real nature of an action to enforce ten- 
ure is that of a suit for specific performance of a contract for per- 
sonal services brought against the State—a form of relief which, 
in the absence of specific legislation on the point, courts ordin- 
arily are powerless to grant. 

One wonders what the Nevada and Montana courts would have 
done with these cases had the respective legislatures repealed or 
proscribed enforcement of academic tenure subsequent to the 





Id. at 414. 

“70 Nev. 144, 261 P.2d 515 (1953). 

108 Mont. 547, 92 P.2d 306 (1939). 

Id. at 555, 92 P.2d at 310. 

“ 339 Mass. 610, 162 N.E.2d 56 (1959). 

State ex rel. Keeney v. Ayers, supra note 62, at 559, 92 P.2d at 312. 
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events which gave rise to the actions but before the actions were 
brought. If the courts would have been compelled to recognize 
the legal efficacy of legislative action, why not that of the legisla- 
ture’s delegates—the respective boards of regents? 


A cynical explanation of these two decisions is that both Keeney 
and Richardson had what appeared to be particularly sympathetic 
cases and were the beneficiaries of some very favorable publicity. 
Whatever the explanation, Keeney and Richardson are the only 
decisions supporting the argument that legal tenure can be created 
by administrative fiat. Except for the dissent in the Keeney case, 
however, neither decision thoroughly considers the source of the 
purported authority in the regents to bind both themselves and 
their successors.** 

The question whether an administrative authority, such as a 
board of regents, which is vested with clearly defined authority 
and responsibility (e.g., to employ and dismiss faculty members in 
the best interest of the university) can delimit or circumscribe 
such authority and responsibility so as to make the limitation 
legally binding upon itself and its successors, is similiar to a prob- 
lem which has long occupied the attention of British scholars in 
connection with their doctrine of parliamentary supremacy.*’ The 
British question is whether any given Parliament may enact legisla- 
tion defining procedures and conditions under which future Parlia- 
ments can proceed. The most widely accepted answer to this ques- 





A close reading of the Keeney case indicates that the mandamus action was 
resisted on three grounds only: (1) that the Board’s action was ultra vires 
(rejected); (2) that the regulations never became a part of the faculty member's 
contract (rejected); (3) that the deletion of the rule from petitioner’s final 
contract estopped him from claiming that the rule had become a part thereof 
(rejected). Id. at 555, 92 P.2d at 310. Nowhere does it appear that defendants 
argued that the Board had a continuing responsibility of supervision and control 
which it could not limit by its own unilateral fiat, or that the Board was power- 
less to bind its successors. Later, in the Richardson case, Badt, J., assumed that 
the Regents’ regulations “had the force of law,” relying on the Keeney case which 
never really considered the point. State ex rel. Richardson v. Board of Regents, 
supra note 61, at 150, 261 P.2d at 518. a 

® See Dicey, LAw OF THE CONSTITUTION, 39-85 (10th ed. 1952); Marshall, Par- 
liamentary Supremacy and the Language of Constitutional Limitation, 67 Jurw. 
Rev. 62 (1955); Smith, The Union of 1707 as Fundamental Law, (1957) Pus. L. 
99.’ The decisiveness of the doctrine of Parliamentary Supremacy is illustrated 
by Liversidge v. Anderson, [1942] A.C. 206; and Rex v. Halliday, [1917] A.C. 260. 
But see Ross Chenoweth Ltd. v. Hayes, [1955] So. Austl. St. 66; MacCormick v. 
Lord Advocate, [1953] Sess. Cas. 396 (Scot.). 
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tion is that Parliament cannot so limit itself.°* It is submitted that 
academic governing boards, which enjoy analagous grants of un- 
restricted sovereignty in their respective spheres, are similarly 
powerless to bind either themselves or their successors. 


Desirability of Enforcing Tenure by Legislative Enactment 


It is worth noting that classic political theory would assign re- 
sponsibility for enacting a system of academic tenure to the legisla- 
ture rather than the administration.®® The reason is that the crea- 
tion of a system of academic tenure would seem to go beyond 
“regulation and control” or “supervision.” It involves a very real 
question of policy, one with which the legislature can very effec- 
tively deal. Implementing the policy is another thing. The latter 
responsibility can, of course, be assigned to the appropriate ad- 
ministrative authority. But if our legislatures are to discharge, the 
functions which they are supposed to discharge, it would seem only 
proper that they should have the opportunity to decide upon such 
an important policy decision. The wisdom of delegating, to a body 
not directly responsible to the electorate, authority which can 
drastically affect the obligations and liabilities of the State, is a 
matter too frequently overlooked by those who think the merits 
of academic tenure, taken by themselves, are sufficient to warrant 
legal recognition. 

Anything less than legislative enactment is subject to legal, con- 
stitutional and political objection. Arguments based on sophistica- 
ted theories of administrative law may support the proposition 
that an administrative agency can create tenure rights beyond its 





Gray, The Sovereignty of Parliament Today, 10 U. Toronto L.J. 54 (1953). 
See also Ndlwana v. Hofmeyr N.O., [1937] So. Afr. App. Div. R. 229. Common- 
wealth Parliaments in jurisdictions which derive their sovereignty from im 
acts, however, theoretically may be required to conform to procedures and defi- 
nitions laid down in such acts. Harris v. Minister of the Interior, [1952] 2 So. 
Afr. L.R. 428, See also, Cowen, Legislature and Judiciary: Reflections on the 
Constitutional Issues in South Africa, 15 MopERN L. Rev. 282 (1952); Mc » 
Law and Politics and the Limits of the Judicial Process—An End to the Consti- 
tutional Contest in South Africa, 35 Can. B. Rev. 1203 (1957). 


“The legislative process is especially qualified and the administrative process 
is especially unfit for the determination of major policies that depend more upon 
emotional bent and political instincts. than upon investigation, hearing, and 
analysis.” Davis, ADMINISTRATIVE LAW TREATISE 156 (1958). See also Hart, AN 
INTRODUCTION TO ADMINISTRATIVE LAw 5-8 (2d ed. 1950); Lanpis, THE ADMINIS- 
TRATIVE Process 55 (1938). 
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own repudiation,” and at least two cases seem to approve this 
proposition."! However, the weight of authority, if there is such 
a thing, appears to the contrary.”* Thus, it would seem that pro- 
ponents of legal enforceability would be ill advised to rely on 
mere administrative action, such as board of regents’ rules, if they 
wish their goal securely reached. 


DAMAGES AND SPECIFIC PERFORMANCE 


Whether academic tenure should be specifically enforced, even 
where legally entrenched, is a difficult question. It fans ancient 
controversies concerning the relationship between law and morals 
and raises fundamental socio-jurisprudential questions concerning 
the “right to be wrong.”’* 


Is specific performance, whether under the guise of one of the 
extraordinary remedies or not, the only answer? It is surprising 
that more vigorous objections have not been made to the inflexi- 
bility of this remedy, especially when one considers our traditional 
views toward such matters. Despite the relative ascendancy of 
equity jurisdiction in many fields, it can hardly be doubted that 
substituted redress, rather than specific redress, is the typical com- 
mon law remedy,"* and that the common law is unique among the 





™ One theory asserts that administrative rules achieve the force of statute law 
and cannot be altered we by specific repeal and that, even if repealed by 
page agency action, the rule continues in force as to those who acquired 
rights or changed position during its efficacy. See GELLHORN & Bysz, ADMINIS- 
TRATIVE Law 862 (4th ed. 1960). See also, e.g. State ex rel. Keeney v. Ayers, 
supra note 66; State ex rel. Richardson v. Board of Regents, supra note 61. A 
second theory, which has found wide acceptance in federal courts, denies an 
agency power to make ad hoc deviations from its own regulations on due process 
grounds. Vitarelli v. Seaton, 359 US. 535 (1959); Service v. Dulles, 354 US. 363 
(1957); United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954). But see 
Federal Broadcasting Sys. v. FCC, 225 F.2d 560 (D.C. Cir. 1955) (commission not 
bound by procedure ees under conditions different from those presented); 
NLRB v. Grace Co., 184 F.2d 126, 129 (8th Cir. 1950) (NLRB not a slave to its 
own rules). In British jurisdictions, failure of an administrative agency to 
comply with its own tions has, on at least two occasions, prompted courts 
to hold agency action ultra vires because violative of “natural justice”; Black 
Corp. v. , [1948] 1 K.B. 349; Midland Motor Servs. Ltd. v. Baird, [1954] 
N.Z.L.R. 955. 

™ State ex rel. Keeney v. Ayers, supra note 66; State ex rel. Richardson v. Board 
of ts, supra note 61; State ex rel. Phillips v. Ford, 116 Mont. 190, 151 P.2d 
171 (1944) (semble). 

™See note 49 supra. 

™See KessterR & SHARP, CONTRACTS CASES AND MATERIALS ON CONTRACTS AND 


Contract RemMepies 602-13 (1959); Barbour, The “Right” to Break a Contract, 
16 Mic. L. Rev. 106 (1917); Ho ,» The Path of the Law, 10 Harv. L. Rev. 


457 (1897). 
™See Dawson & Harvey, CONTRACTS AND ConTRACT REMEDIES 108 (1959). 
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world’s legal systems in this respect."* Whatever the reason for that 
singularity, one very important consequence of substituted redress 
is that it tends to keep the law from becoming the measure of 
morals. It leaves open wide areas of human action wherein ethical 
choices can be made free from official constraint—albeit for a 
price. Thus, in most common law jurisdictions a man has a choice 
to break his contract and pay such damages as a court of law 
awards, or to perform the acts originally promised."* Under ordi- 
nary conditions the power of the State cannot be invoked for the 
purpose of limiting or restricting that choice." 

Granting damages, rather than specific performance, to acade- 
mics dismissed in defiance of tenure principles would, in most 
jurisdictions, require legislation. ‘This is particularly true with re- 
gard to public institutions."* But the remedy would reconcile two 
competing social goals. It would help to preserve academic free- 
dom by making dismissals contrary to tenure policies expensive, 
while at the same time avoiding judicial intrusions upon the right 
and obligation of an educational institution to develop its own 
policy relative to the quality and identity of its faculty. Although 
money damages may seem cheap silver to a dedicated teacher who 





™ As any comparatist knows, generalizations are dangerous. Both the German 
and French Civil Codes — for substituted redress, but an order to perform 
is the normal remedy where ormance is not impossible. VoN MEHREN, THE 
Civ. Law System 502-03 (1957). This is more true, however, of the German 
system than the French. Dawson & Harvey, id. at 103 (1959). The point, how- 
ever, is that civil law systems treat a refusal to perform as a culpable act, and 
that performance, if at all possible, is considered to be the desirable solution. 
SCHLESINGER, COMPARATIVE LAW 120-21 (2d ed. 1959); Pekelis, Legal Techniques 
and Political Ideologies, 41 Mic. L. Rev. 665 (1943); Szladits, The Concept of 
Specific Performance in Civil Law, 4 Am. J. Comp. L. 208 (1955). 

Watkins & Son v. Carrig, 91 N.H. 459, 21 A.2d 591 (1941); Frye v. Hubbell, 
74 N.H. 358, 68 Atl. 325 (1 ; Hotmges, THE Common LAw 1 (1881). See 
also note 73 supra. 

™ Ibid. 

The “sovereign immunity” doctrine continues to retain a good deal of vigor, 
especially as naeee suits against state instrumentalities for damages in contract. 
See Note, 40 Minn. L. Rev. 234, 257-59 (1956). In South Dakota, however, the 
Board of Regents has no sovereign immunity. “The Board of Regents is ...a 
oa . . . With power to sue and be sued....” SD. Cope § 15.0706 
(1939). In states with such provisions, imposing liability for breach of contract 
might be a more promising way of re ge | tenure obligations than by man- 
damus, although legislative appropriation of judgment money would still be 
necessary. Quaere: Might Dr. Worzella’s action have been more successfully 


prosecuted on a “breach of contract” theory? Cf. Worzella v. Board of ts 
of Educ., 93 N.W.2d 411 (S.D. 1958); Byse, Academic Freedom, Tenure, and the 
Law, 73 Harv. L. Rev. 304 (1959); R Academic Tenure at South Dakota’s 


State apn Colleges and University, 5 S.D.L. Rev. 31 —— Three cases 
support proposition that a board of regents or facsi can be sued for 
damages when academics’ a contracts are broken: Colorado School of 
Mines v. Neighbors, 119 Colo. 399, 203 P.2d 904 (1949); Trustees of State Nozmal 
School v. Wightman, 93 Colo. 226, 25 P.2d 193 (1933); of Regents v. Mudge, 
21 Kan. 223 (1878). 
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has been the victim of university politics, it at least gives him 
some cushion during the inevitable period of readjustment. The 
ordeal of litigation is still there, along with the humiliating pub- 
licity which attends it. However, litigation may as effectively aid 
as harm the teacher by bringing to light facts which testify to his 
integrity. In many situations, bringing an action may not be neces- 
sary. The university grapevine can be as effective a redeemer of a 
reputation as the writ of mandamus, and the action for damages 
has at least the advantage of encouraging a new start rather than 
preserving bitter and hostile relationships. 


Is LEGAL TENURE CORRECT IN PRINCIPLE? 


The foregoing discussion gives little attention to the question 
whether tenure ought to be legally enforceable at all. The reason 
for deferring comment on so basic a question is that its answer 
does not depend so much on legal analysis as it does upon instinct- 
ive policy choices. 

Nevertheless, it should be kept in mind that simply because 
academic tenure is desirable does not mean that legal enforceabili- 
ty is one hundred percent good. Legally enforceable tenure gives 
the errant academic a very significant weapon with which to resist 
a legitimate dismissal. Take the lazy, arrogant, but politically 
canny alcoholic who refuses either to acknowledge his illness or 
to seek assistance in its cure. His habits and example may be un- 
dermining the effectiveness not only of his department but of the 
whole institution. He lets it be known, however, that any attempt 
to dismiss him will result in a debilitating, costly, and highly 
publicized legal battle during which “he'll have a few things to 
say about some other people around here.” Can there be any 
doubt that nonaction may appear more desirable to the institu- 
tion’s governing body than its alternative? Nor can nonaction in 
such circumstances be attributed entirely to administrative weak- 
ness or indecision. Enduring the “dipso” may, in the final analysis, 
do the institution less harm than precipitating highly publicized 
legal proceedings. 

A further objection to legally enforceable academic tenure is 
the assumption that a group of scholars can achieve a harmonious 
relationship when all they have in common is a capacity to go 
through the motions of scholarship and avoid scandal. Common 
understanding denies the validity of this assumption. Whatever 
factors bear upon the compatibility and efficacy of scholarship, the 
probationary periods of most tenure plans are not long enough to 
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identify and evaluate their presence or absence in a particular in- 
dividual.”® Yet, when tenure becomes legally enforceable, highly 
difficult and awkward associations can be forced upon an institu- 
tion through judicial action. Compelling unwanted association can 
be bad enough in the social integument. But it may be intolerable 
where the success of the association depends upon the innumerable 
and immeasurably subtle factors needed for the atmosphere of 
enthusiasm and dedication without which no institution of higher 
learning can flourish. Providing an action for damages rather than 
specific performance is a partial answer to this objection, but even 
so, the threat of any sort of legal action inevitably acts as a deter- 
rent, no matter how fearless and vigorous an administration may 
be. 

The high cost of legal enforceability should also give us pause to 
remember that while a system of tenure is essential to the integrity 
of our academic system, it does not follow, a fortiori, that it must 
be legally enforceable to be real. As Professors Clark Byse and 
Louis Joughin are quick to point out in their excellent treatise 
on the subject: 


[A]ssurance of continuity of euphoria extended by an insti- 
tution with a long and honorable tradition of academic free- 
dom and tenure often will be much more meaningful than 
an express legal obligation grudgingly assumed by a lesser 
institution.®° 
It should not be forgotten that society boasts other sanctions 

than those of the judicial decree, and it may even be that the 

more mature a society is, the more it will rely upon these unof- 
ficial sanctions in order to preserve the social order. A reality ex- 
ists beyond that which is enforced by a court of law. The interplay 
between social norms and legal norms, and the metamorphises 
from one to the other are a proper subject for the science of juris- 
prudence. However, it has very practical implications. Whenever 
it is suggested that a social norm such as academic tenure be con- 
verted to a legal obligation, delicate questions are raised concern- 
ing the expediency of enforcement, the cost to society, and the 
meaning of morality. Thus, if the law is to occupy the entire field 





™See CapLow, THE ACADEMIC MARKETPLACE 243 (1958). 

® Byse & JoUGHIN, TENURE IN AMERICAN HicHer Epucation 74-5 (1959), quotes 
Harvard's President Lowell as having said: “Tradition has great advantages over 
regulations. It is a more delicate instrument: it accommodates itself to things 
which are not susceptible of sharp definition: it is more flexible in its applica- 
tion.” DENNISON, FACULTY RIGHTS AND OBLIGATIONS 10 (1955). But see the argu- 
ment that President Lowell “was guilty of foolish words.” Carr, Foreword to 
Byse & JOUGHIN, id. at viii-x. 









































SAE SE OD EEA UT i et RE 








220 WISCONSIN LAW REVIEW [Vol. 1961 


of morals, morality loses its meaning because, under such circum- 
stances, motivation to make the right choice proceeds from legal 
compulsion rather than from ethical or moral conviction. 

But all of this can be summed up in much plainer language. If 
we make academic tenure legally enforceable, continuity of em- 
ployment is secured, not because society has grown to acknowledge 
and respect the concept of academic freedom, but rather, because 
the professor has been given job protection somewhat similar to 
that acquired by a laborer under a collective bargaining agree- 
ment, or a civil servant under applicable civil service regulations. 
The analogy is not drawn because of snobbishness. It is drawn in 
order to emphasize a paradox. The more the teacher’s job becomes 
legally entrenched, the more his position resembles that of a civil 
servant. He may even be encouraged to assume the attitudes of a 
government employee. These consequences are inconsistent with 
the proposition that a faculty member does not work for the uni- 
versity, but rather, he is the university. 

Finally, entrenchment of tenure may tend to attract more “se- 
curity seekers” into the ranks of teaching than thinkers, and it is 
doubtful whether those motivated by security are of much help in 
expanding the frontiers of knowledge. Studies of systems of ten- 
ure and seniority in force in some foreign universities indicate that 
such systems encourage arteriosclerosis rather than sanguineness.** 
Whether this would necessarily follow in the United States is 
another question. But there appears, at least, to be a danger that 
achievement of a vigorous, fearless, independent and enthusiastic 
scholarship can be more difficult where academic tenure is crystal- 
lized into the law. 

Whether academic tenure should be legally constrained may 
therefore be a more crucial question than how. The answer must 
depend upon an evaluation of the relative strength of the public 
conscience in comparison to that of the public law, together with 
a sober appraisal of the extent to which legal tenure may, in the 
long run, be at cross purposes with the ultimate objective of a suc- 
cessful university. 





"See REDDEN, LEGAL EpUCATION IN TuRKEY 22-35 (1957); ScHweEINBURG, LAW 
TRAINING IN CONTINENTAL Europe (1945); Deak, French Legal Education and 
Some Reflections on Legal Education in the United States, 1939 Wis. L. Rev. 
473, 475; Gellhorn, I ions of Japanese Legal Training, 58 Cotum. L. Rev. 
1239, 1246-47 (1958); ld, A Comparison of Continental and American 
Legal Education, 36 Micu. L. Rev. 31, 47-51 (1937). 

















Field Warehousing as a Financing 


Device 
The Warehouseman Goes to the Storer—Part | 


Rosert H. SKILTON*® 
INTRODUCTION 


“Field warehousing” as conducted by professional warehousemen 
is now a well known device for achieving a security interest in 
inventory and regulating the extent to which that inventory will 
be made available for use or sale. More or less standardized field 
warehousing procedures have been developed by the professional 
field warehousemen. It may be permissible to say that in their 
hands, field warehousing has acquired “institutional” characteristics. 

Almost invariably the warehouseman acquires a leasehold interest 
in an enclave of space on premises occupied by a manufacturing or 
wholesale concern. The leased part is usually separated from the 
rest of the premises by fence or wall. Signs are posted to notify that 
the leased area is in the possession of the warehouse company. Thus 
a “field warehouse” comes into being. 

Often the warehouseman appoints someone to act as “custodian” 
of the warehouse—usually a former employee of the depositor. 
Inventory is placed in the warehouse; usually the depositor of the 
inventory is the concern within whose premises the field warehouse 
is located. ‘The field warehouseman issues receipts for these goods. 
The receipts may be pledged by the depositor to a bank as security 
for loans. The receipt holder determines the conditions under 
which goods may be released from the warehouse to the depositor 
for use or sale, and instructs the warehouseman. When more goods 
are added to the warehouse, further receipts are issued and pledged, 





* B.A. 1930, M.A. 1931, LL.B. 1934, Ph.D. 1943, Univ. of Pa.; faculty member, 
Wharton School, Univ. of Pa. 1937-53; Associate Professor and Professor of Law, 
Univ. of Wis. 1953—. 

This article is the product of a parce Bh m in 1951 at the University of 
Wisconsin under a tw! from the Carn oundation and continued in 1958 
under a Ford Foundation grant. The stu iy is part of Prof. Skilton’s continuing 
research on security in inventories. For other articles from this study, see Skil- 
ton, The Factor's Lien on Merchandise, 1955 Wis. L. Rev. 356, 606; Skilton, 
Cars For Sale, 1957 Wis. L. Rev. 352. 

The author wishes to ex ee his gratitude to Mr. R. C. Schall of the St. Paul 
Terminal Warehouse Co., for cooperation. 
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and more money loaned. So the stock in the warehouse fluctuates, 
as goods are added or withdrawn, and the depositor’s outstanding 
indebtedness secured by the receipts may also fluctuate, as he pays 
amounts to the bank or gets fresh advances. 

It is estimated today that goods in excess of $750,000,000 are in 
field warehouses in the United States. Certainly field warehousing 
would not have expanded to this volume, over a period of sixty 
years or so, without some measure of success in the courts. Indeed, 
there was ground for assuming that the efficacy of a systematic field 
warehouse operation in achieving a security interest in goods was 
virtually assured, though there was no public filing of notice of 
the security interest. But a 1960 decision of the seventh circuit— 
In re United Wholesalers, Inc.A—warns us that we cannot get away 
from fundamentals; that without public filing, the warehouseman 
must have “possession” of the goods, if the pledgee of the receipts 
is to prevail over the depositor’s trustee in bankruptcy. Therefore, 
we must still struggle with that teasing question: What is pos- 
session? 

Possibly this article should be entitled: “Does the field ware- 
houseman take possession?” Practically everything that will follow 
bears upon that question. But I would like to present the prob- 
lem in an institutional setting. It is hoped that such presen- 
tation will give perspective, and assist in dealing with possession 
problems as they arise in individual cases. 

This article could also be entitled: “Field warehousing as a con- 
trol device.” The procedures and practices of field warehousing, 
which will be discussed, are not only designed to create an effective 
security device from a legal standpoint, but also to police the 
inventory, and keep it from being dissipated by the borrower. It 
is important to appreciate that field warehousing may be a valuable 
device, apart from the question of whether in a given case the 
warehouseman has legal “possession”—valuable because it is a 
control device, because warehouse receipts are created, and because 
there is a responsible warehouseman who may be liable if he cannot 


produce the goods.* 
And so, four points for discussion: (1) What is field warehousing, 





1 Estimate by R. C. Schall, Vice President, Field Warehouse Division, St. Paul 
Terminal Warehouse Co., made in letter From R. C. Schall to R. H. Skilton, 
uly 8, 1960. 
, 2374 F.2d 316 (7th Cir. Bye 

* For good expositions of the economics and practice of field wareho' 

ACOBY & pnp FINANCING INVENTORY ON FIELD WAREHOUSE RECEIPTS " 044); 

EIDER, FIELD WAREHOUSING (1941); SWEETSER, FINANCING Goons, Bank Loans 

Secured by Field-Warehouse Receipts 291 (1957). 
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and under what circumstances is it employed as a security device? 
(2) What is the legal environment of field warehousing? (3) What 
are the standard practices and procedures of field warehousing? 
and (4) How is the United Wholesalers case to be evaluated, in 
terms of its business and legal background, and its implications? 


I. Fret>D WAREHOUSING, ITs REASONS AND USES 


If the mountain will not go to Mohammed, Mohammed will go 
to the mountain—so says the Koran. In a sense, the warehouseman 
does likewise when he establishes a field warehouse on the premises 
of another. The term field warehouse is used in contrast to a 
central, terminal, (really) “public” warehouse. If a person wants to 
warehouse his goods, it may be asked, why doesn’t he do the usual 
thing and place them in a terminal warehouse? Typically, field 
warehousing is employed when: (1) The storer can provide his 
own storage space and there is no need to utilize other storage 
space. (2) No economies of location sufficient to outweigh costs 
of transportation in and out, as well as warehouse storage and 
handling charges, would be achieved by moving the goods into a 
terminal warehouse. (3) There are advantages in locating the 
goods close to a business operation, so that the goods may readily 
be made available for use, manufacture or sale in the conduct of 
the business. 

Then why a “warehouse” at all? Field warehousing is essentially 
a security device; storage is not a dominant motive. Field ware- 
housing is employed in two somewhat contrasting situations: 
(1) The storer is a would-be borrower, who needs to make use of 
his inventory as collateral. He deposits his inventory in a field 
warehouse on his premises, and pledges the receipts to a financial 
institution as security for advances. (2) The storer is a supplier 
of merchandise, e.g., a manufacturer, who is unwilling to sell to 
his customer-dealer on open account. For business convenience he 
deposits merchandise in a field warehouse on the premises of his 
customer, and when satisfactory payment arrangements are made, 
directs the warehouseman to release items of merchandise to the 
dealer. The supplier retains title to the merchandise as long as it is 
in the warehouse.* . 

Concerns making wide use of field warehousing as a financing 
device in situation (1) tend to have certain common characteristics. 
The model or typical concern is probably a small or medium size 








“See Comment, 69 YALE L.J. 663, 693 (1960), for a good discussion of this 
problem. 
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manufacturing or wholesaling business unable to borrow all the 
money it needs on an unsecured basis at a favorable rate. A large 
proportion of its total assets consists of inventory. The size of its 
inventory fluctuates widely in the course of a year because acquisi- 
tions and sales are not closely correlated. This fluctuating behavior 
of inventory means that it is more economical to finance inventory 
acquisition and retention by short term loans than by equity capital 
or debentures.* 

Turning to the likeliest source of funds, our model concern would 
probably find that a commercial bank does not want to make a 
loan on a factor’s lien or other nonpossessory security interest in 
inventory. This is because the bank would have to depend too 
much upon the borrower not to dissipate the inventory or would 
have to do its own policing. But it might be willing to loan on a 
pledge of warehouse receipts covering the inventory, and it might 
go further and take them as collateral even though they were field 
warehouse receipts.* In so doing, it would depend not solely upon 
the integrity of the borrower, but also upon the ability of the ware- 
houseman issuing the receipts to establish and maintain effective 
control over the inventory. The bank might be encouraged to 
make the loan by banking laws and regulations which favor lending 
on the security of warehouse receipts.” 

Our model concern .would have to pay two sets of charges: 
(1) interest to the bank, and (2) the fees of the warehouseman. 
These fees usually include certain fixed charges which must be 
paid regardless of the size of the field warehouse operation, as well 
as a variable fee based upon the value of the warehoused goods or 
the amount of the bank’s loan. Thus, a concern will probably not 





* Possibly, the inventory must be acquired and financed in a few days or weeks, 
though resales are sp out over the ensuing year, or possibly, sales are made 
mostly in one season of the year, but the concern (e$. a toy manufacturer) 
desires orderly production over the entire year, and for that purpose wants 
inventory financing. Other occasions for the use of field warehousing may be to 
take advantage of quantity or off season discounts, to reorganize and consolidate 
indebtedness, to finance rgeraence Bhar requires a long period of aging, to 
increase cash position and poten for expansion, or to give a fearful lender 

ter security for antecedent indebtedness. 

*Field warehousing arrangements usually involve short term, self-liquidating 
loans, giving the necessary security where the borrower would not qualify for 
unsecured credit. The loans are y true inventory financing—obtained 
to assist the borrower in the acquisition or retention of inventory, secured by 
the same inventory, and liquidated out of the proceeds of sale of that inventory. 
Demand loans are generally made for the reasons set forth in Jacospy & SAULNIER, 
- cit. supra note 3, at 81. Sometimes field warehouse receipts are more attrac- 

ve than terminal receipts. See Comment, supra note 4, at 668. 

*See Robertson, THE IQUE OF Fre~p WAREHOUSING (1942). For a descrip- 
tion of advantages of field warehousing, see Comment, supra note 4. 
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find it worthwhile to use field warehousing to borrow money below 
a certain amount. At feasible levels, the warehouseman’s charges 
may range from % to 2 percent of the amount of the loan.* 

The canning industry makes wide use of field warehousing, and 
may be used as an illustration. Canning is a highly competitive, 
high risk industry. There are many small or medium size canners 
who cannot borrow sufficient funds on an unsecured basis. For 
some months of every year, inventory will constitute a large part of 
total assets of a canning company. In a short space of time, the 
harvesting season, an entire year’s product is acquired and processed. 
Funds are suddenly needed to pay the growers,® the can companies, 
and the cost of processing. Sales of canned goods, conversely, are 
staggered throughout the ensuing year. Food brokers now spread 
their purchases out as they no longer buy an entire year’s supply 
from the canner at one time. The result is an extended period of 
retention—a time of some uncertainty for the canner, since he 
cannot forecast the price he will get, or whether he will sell his 
entire supply in the normal course of business. 

To finance the acquisition and retention of inventory, it is usually 
better for the canner to borrow than to invest equity capital. It 
takes considerable funds to meet sharp peak requirements. Then 
the inventory declines steadily. If the canner used long term funds 
to finance peak requirements, hundreds of thousands of dollars 
might be idle during the low periods, unless the canner could 
develop alternative uses for his money. 

The kind of inventory involved, and its market, make field ware- 
housing a practical solution to the financing problems of a good 
many canners. Canned goods are standardized products which keep 
well and have a fairly assured and stable market. Sales from the 
cannery are made in quantity. Release and payment procedures 
can be devised which can coordinate reduction of the loan with 
withdrawals from the warehouse. A truly self-liquidating short 
term loan plan can be devised. 


Il. Tue Lecat Cumate: THE LAw oF FIELD PLEDGES 
AND FIELD WAREHOUSING 


A legal analyst writes of the form and substance of field ware- 





®The costs are discussed in Sweetser, op. cit. supra note 3, at $17. See also 
Schneider, op. cit. supra note 8, at 17; Soper, How Field Warehousing Helps 
Solve Manufacturers’ and Distributors’ Credit Problems (U.S. Dep’t of Com- 
merce, Small Business Aids, Nov. 1950). 
*State laws sometimes require canners to pay cash to growers or to furnish 
uate security if they are to pay after delivery. See, e.g., WIs. Stat. | $§ 97.06, 


100. 8 (1)- (2) (1959). 
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housing.’® No one would deny that there is form to spare in insti- 
tutional field warehousing. The procedures are elaborate and tend 
to be standardized. There is ritualism in the leasing of the storage 
space, the sealing off of the space, the appointment of the custodian, 
the posting of signs, the tagging of the goods and the issuance of 
receipts. Yes, there is form aplenty; but is there substance as well? 
Is the warehouse fact or fiction? 

The mechanics of field warehousing are designed to meet, within 
the limits of practicality, the standards courts may impose to demon- 
strate that possession is in the warehouseman—to establish a posses- 
sion that is clear, exclusive, notorious and continuous. 

A security interest in the receipts does not always result in a 
security interest in the purportedly covered goods. An obvious 
case is where the goods are nonexistent. Not so obvious, but in the 
same category, is the case where the depositor has not made an 
effective transfer of possession of the goods to the warehouseman. 
In this case, the bank, as pledgee of the receipts, will not be able 
to assert a security interest in the goods superior to the rights of a 
levying creditor of the depositor, or of the depositor’s trustee in 
bankruptcy. So we are back to the fundamental question, does the 
warehouseman acquire possession? 


1. General Thoughts on the Meaning of Possession 


What is possession? Can we say what it means in the law? Is 
this relationship of person and thing called possession at once physi- 
cal and metaphysical? Is possession a constant concept, having the 
same form and face in every kind of legal controversy, whether in 
property, tort or crime, unchanged by the variable of “who’s- 
suing-whom?”*? Or is it inconstant, changed and manipulated by 
rationalizing judges?’* 





* Birnbaum, Form and Substance in Field Warehousing, 13 Law AND CONTEMP. 
Pros. 579 (1948). 

™ RESTATEMENT, SEcuRITY § 1, comment a (1941), adopts the definition of 

possession of RESTATEMENT, Torts § 216 (1934). See Hotmes, THE ComMon Law 

1881). 

‘ %2See BROWN, PERSONAL Property 20, 21 (2d ed. 1955), for a good summary 
of standard views on possession. 

1% =6“In any particular —— it may be necessary to consider the competing 
claims of other - le individuals, the competing interests of others who 
are not capable of asserting their own claims, and the public peace, the 
public welfare, and aps many other ends or interests of society. In 
short, the problem of deciding whether the taker has or has not acquired 

ion is a complex and difficult problem; it is a problem into the solu- 
tion of which a great variety of facts enter. This explains why, as we have 
already seen, it is not possible to work out the elements of possession exclu- 
sively in terms of a taker’s act and intent.” Shartell, Meanings of Possession, 
16 Minn. L. Rev. 611, 619 (1932). 
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We are plunged into speculation. What are we seeking when 
we look for possession? Are we asking, who has control over the 
thing? —Then what do we mean by control? 


Suppose a person pledges his jewelry. It is placed in an envelope 
in the safe of the pledgor. It is agreed that the pledgor shall not 
open the envelope, shall at all times refrain from using the jewelry, 
so long as the debt for which the pledge is security remains unpaid, 
and shall at any time upon demand surrender the pledged jewelry 
to the pledgee. Has possession been transferred by the agreement 
and acts of the parties to the pledgee? The pledgor still has the 
power, it could be said, to use or dispose of the jewelry. But here 
the power is contrary to legal right—he has contracted not to do so. 
Does it matter what the legal consequences of his exercise of power 
would be? 


Are we looking for actual control, right to control, or power to 
control? Are we looking at what actually happened, how the par- 
ties in fact conducted themselves, or what might have happened, 
had the pledgor misconducted himself? To what extent, in pledge- 
possession cases, are we interested in a publicital factor? Between 
the parties, who have agreed that the pledgor shall respect the 
rights of the pledgee, and who have identified the subject matter, 
it would seem that the erection of signs or other means of publicity 
would be irrelevant except to furnish demonstrable evidence that 
they were serious. On the other hand, a third party making an on 
the spot purchase from the pledgor of the pledged goods might 
have just reason to complain that the pledgee had not taken reason- 
able steps to warn of his interest. But suppose the third person had 
bought the goods without seeing them. Should he still be permitted 
to claim that the absence of any publicity negatived the existence 
of the pledge, as far as he is concerned? 


As if these questions were not sufficiently confusing, there still 
remains the issue whether possession is essentially a matter of fact 
or a matter of law. What is the province of the fact finder in deter- 
mining whether possession has been transferred? Obviously, it is 
at least to decide who is telling the truth, and to find the under- 
lying facts. Probably, it is also to pass upon the question of whether 
or not the parties were acting in good faith, though here we are 
getting into the realm of inferences or conclusions to be drawn 
from underlying facts. But suppose the facts are admitted and the 
good faith of the parties is clear. Suppose some of the facts would 
lead to an inference of possession, while others would lead to the 
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contrary. What we have here is essentially a problem in the balanc- 
ing of admitted facts—to interpret the facts and come to the con- 
clusion that possession has or has not been transferred. How much 
of this task should be said to be a question of fact for the fact 
finder?** 

A reading of appellate court opinions is not always enlightening 
as to how much of the question of possession is being treated as law 
or fact. Possibly, the same considerations exist as Holmes detected 
in the practice of treating negligence as an inference from the facts 
to be decided by the jury. “The trouble with many cases of negli- 
gence is . . . that the elements are so complex that courts are glad 
to leave the whole matter in a lump for the jury’s determination. 





* When the question is one of fact, and when one of law, is not always easy 
to determine. It is thus doubly difficult to predict what the answer will be to 
a question in this area. In Schneider v. Kraby, 97 Wis. 519, 73 N.W. 61 (1897), 
for example, it coronas that certain tailors were indebted to plaintiff, and to 
secure their indebtedness they gave plaintiff a bill of sale (in fact, an unfiled 
chattel mortgage) of their stock in trade and book accounts. Plaintiff then went 
to the store, caused an inventory to be taken, and employed one mortgagor and 
the husband of the other, to manage the business for him. Books were there- 
after -p in the name of plaintiff, but the signs upon the door were not changed. 
Plaintiff was in the store “more or less every day,” received the proceeds of sale, 
and = the employees. About ten days later a creditor of the mortgagors 
attached the property. Plaintiff sued the attaching party. Marshall, J., stated: 

“Under such evidence and the law pertaining to the subject, obviously 
the questions of change of possession to the mortgagee, and the continuance 
of such possession, were for the jury. The fact that one of the mortgagors 
and the husband of the other, who formerly conducted the store, were 
employed by the plaintiff, was not conclusive in defendant’s favor on the 
question at issue. . . . The fact that the sign was not changed was evidence 
proper only for the consideration of the jury in connection with all the 
other evidence in the case.” Id. at 522, 73 N.W. at 61. 

A judgment following a jury's verdict for the plaintiff was sustained. 

On the other hand, in Manufacturers’ Bank v. Rugee, 59 Wis. 221, 18 N.W. 
251 (1884), the judgment of the lower court, based on findings (the court sitting 
without a jury) was reversed on the evidence. The ju was directed to file 
proper findings of the issues in the action in favor of defendant, and against 
plaintiff—a bank claiming under a chattel mortgage—on the —_ that the 
evidence showed the bank did not have possession. (The bank had not filed.) 

In Barry v. Lawrence Warehouse Co., 190 F.2d 433, 437 (9th Cir. 1951), the 
court said: 

“The trial court found that possession and control of the goods had 

to the warehouse ae =“ Rule 52 io Re Rules Civ. Proc., 28 

S.C.A., provides that ‘. . . Findings of fact not be set aside unless 
clearly erroneous, and due regard shall be given to the opportunity of the 
triai court, to judge of the credibility of the witnesses. ...° A fin is 
‘clearly erroneous’ when although there is evidence to support it, the re- 
viewing court on the entire evidence is left with the ite and firm 
conviction that a mistake has been committed. 

“On a review of the record before us we are not left with a definite and 
firm conviction that a mistake was made by the trial court in finding pos- 
session and control had passed to the warehouse po po Such being the 
case, and with due regard to the opportunity of the court to judge of the 
credibility of the witnesses, these determinations may not be set aside.” 
(Here there was a conflict in testimony.) 

% Hotmes, THE ComMon Law 129 (1881). 
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A pledge is, however, a security interest, a kind of property. If 
its efficacy, as such, is to depend upon the whimsicalities of jury 
verdicts, important values of forecast and stability are destroyed. 
In pledge cases, if possible, I would like to see appellate court 
judges make their own determination in questions of possession, 
as an inference to be drawn from the facts as found below, not 
seriously influenced by the conclusions of the fact finder. 

If I had any temptation to explore the theme of possession in 
all of the many branches of the law in which it may be important 
—crimes, torts, etc.—discretion, the better part of valor, gives me 
just pause. I leave to each reader’s separate speculation, the ques- 
tion of how relevant decisions in other branches of the law are to 
possession questions in the law of pledges. Enough for me to essay 
some observations about some of the factors that seem to be opera- 
tive in possession cases in the area of field pledges, and then to 
carry on that discussion into a particular part of that area, institu- 
tional field warehousing. 


2. Field Pledge Cases in General 


Institutional field warehousing is merely a phase, or special kind 
of, field pledge. In using the term institutional field warehousing, 
I refer to the case where a professional warehouseman goes to the 
goods, takes systematic steps to establish and maintain a warehouse 
and issues receipts which presently may be pledged. This is the 
kind of field warehousing that has become a kind of institution in 
American business finance. 

Long before courts were forced to consider cases involving institu- 
tional field warehousing, they were busy with cases involving field 
pledges, which were often highly informal arrangements where 
goods were pledged, and yet remained on the premises of the 
pledgor. In some of these cases there was nothing like a warehouse 
or warehouseman on the premises, so it would not be right to call 
all field pledge cases field warehousing cases. It is possible to have 
a field pledge without having a field warehouse. And it is possible 
to have field warehousing and still not have institutional field 
warehousing. 

Now for some of the factors that seem to be operative in field 


pledge possession cases. 
a. Character of Goods—Reasons for Leaving Goods on Pledgor’s 
Premises 


It has been said that “to facilitate dealings with bulky goods, 
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some relaxation of the usual rules of pledges, as well as rules relating 
to transfer of title, has long been permitted.”** Many of the cases 
in which field pledges have been recognized have involved bulky 
goods, i.e., structural iron, steel billets, engines, oil in tanks, lumber 
and paper.’* One might conclude that the courts have bowed to 
commercial realities. If there is indeed a relaxation where bulky 
goods are concerned, this could be explained on the ground that 
insistence upon removal from the premises would often result in 
prohibitive cost and economic waste. 

Besides the fact that bulky goods may be involved, there may be 
other circumstances where it might be reasonable to leave the goods 
on the premises of the pledgor. The goods may be unfinished, and 
it may be necessary for the borrower to do further work on them 
to prepare them for market. This further work will enhance the 
value of the security, improve the borrower’s chances to pay his 
debts, and generally serve a commercial purpose. Or the goods may 
be merchandise which should be sold in the ordinary course of busi- 
ness, and the premises of the borrower may be the likeliest place 
to sell them.** 


b. Acts 


He who asserts a pledge interest in goods remaining on the 
premises of the pledgor has some explaining to do to convince a 
court that legal requirements have been met. If the pledge is to 
be dignified by the name “legal pledge,” if it is to be enforceable 
against levying creditors of the pledgor and the pledgor’s trustee 
in bankruptcy, there must be more than an agreement of pledge. 
There must be, in the language of the law, a delivery of possession. 
In the unclear twilight of the “more or less,” the teasing in-between 
cases, we can speculate endlessly as to the content of this phrase. 
But at least we know that there must be something in addition to 





** RESTATEMENT, Securtty § 6, comment a (1941). Section 1 defines a p 

“a security interest . . . created re bailment. Can you have a a 
ment without ion? Section (bulky goods) Fequires “an identification of 
the an assumption of control. Possession” is defined as 
De er control with the intent. (3 i, "comment a, emphasis supplied.) 


e same th 

Engines: Eéanufacturess? & Traders’ Nat'l Bank v. Gilman, 7 F.2d 94 (lst 
Cir. 1925). Lumber: Ward v. First Nat'l Bank, 202 Fed. 609 (6th Cir. st 
Haskins v. Fidelity Nat'l Bank, 93 Wash. 63, 159 Pac. ng Ag Stacked iron 
American Pig-Iron Storage-Warrant Co. v. German, 94, 28 So. 603 
(1900). Structural iron: In re Cincinnati Iron Stove oo 167 Fed. 486 (6th Cir. 
1909). Oil in tanks: First Nat'l Bank v. Harkness, 42 W.Va. 156, 24 SE. 548 
1 
COiaee che densinteiy of: thei tout (although on a somewhat different problem) 
in Farmers & Merchants Bank v. Orme, 5 Ariz. 304, 52 Pac. 473 (1898). 














March] FIELD WAREHOUSING 231 


agreement and identification of the pledge. There must be some 
conduct of the parties, or special surrounding circumstances, which, 
in the opinion of the court, satisfies this further requirement. 


And so, what steps did the parties take to firm up the pledge? 
How are these steps to be evaluated in terms of (a) evidencing 
control in the pledgee, (b) putting third persons on notice, and 
(c) demonstrating good faith and seriousness? 

Possible steps in field pledge cases: (1) The parties may appoint 
a custodian of the property, who assumes the duty of protecting 
the interests of the pledgee. The custodian may be someone who 
is regularly on the premises. Frequently he is an employee of the 
pledgor; sometimes he is the pledgor himself. It may be the cus- 
todian’s duty to advise third persons of the pledgee’s rights in the 
goods. 

(2) The parties may segregate the pledged goods from all other 
goods. They may mark or placard them in a way which shows the 
pledgee’s interest. They may post signs near the goods or on other 
places on the premises, proclaiming the pledgee’s interest. 


(3) The pledgor may issue a written receipt, acknowledging that 


the goods are held for the pledgee. 


(4) The goods may be placed within an enclosure. The enclosure 
may be locked, and the only key delivered to the pledgee or his 
custodian. The pledgee may acquire a leasehold interest in the 
enclosed space. The lease may be recorded. 


(5) The goods may be located in an isolated part of the pledgor’s 
premises, or they may be hidden from view. 


Other steps may be taken as well. In a given case, many steps, 
some, or only one may be taken. 


Appointment of Custodian. The device of appointing a custodian 
is frequently used. Suppose, for example, that A offers to pledge to 
B a pile of steel scrap in an enclosure near A’s factory. B accepts 
the offer and employs a watchman who is on duty during business 
hours, with instructions to notify all inquirers of B’s interest. “The 





eet a4 So ech reteamtigee fae mm ese Boys te te roval 
of the status of a pledgor as a Hagmmrd wessong hoped mmr ‘ourth 
St. Nat’l Bank v. Millbourne Mills Co.’s Trustee, 172 Fed. 177 (3d Cir. 1909). 
The leading case is Macomber v. Parker, 30 Mass. (18 phn 175 (1832). See also 
Glenn, The “Equitable Pledge,” Creditor’s Rights, and the Chandler Act, 
25 Va. L. Rev. 422, 431, n (1989), suggesting that this case is no longer 
authority. 








232 WISCONSIN LAW REVIEW [Vol. 1961 


custody of B’s employee,” we are told, “is a sufficient assumption of 
control to create a pledge.”?° 

The above illustration, taken from the Restatement of Security, 
shows some of the difficulties in trying to evaluate separate steps 
in field pledge cases. Would the decision be the same if there were 
no enclosure? Is it important that the materials in the enclosure 
were bulky materials? Would it matter if the watchman were A’s 
employee, and not B’s? Field pledge cases involve combinations of 
facts, and decisions are based on all the facts. It may be impossible 
to ascribe critical importance to any one step the parties may take. 

The numerous cases involving custodians are not repetitious. 
Sometimes the custodian is a clerk in the borrower's store. We may 
want to know how the pledgor’s books are kept. Was the custodian 
appointed in the presence of other employees? Does he exercise real 
control over the merchandise, sales and proceeds of sales? Is the 
custodian regularly on the premises and regularly in proximity to 
the goods? What other evidences of assumption of control, such as 
marking or enclosing the premises, are there? We must look at the 
entire situation.** Possibly the most that can be said is that there 





* RESTATEMENT, SEcurITY § 6, comment a, Illus. 2 (1941). In the leading case 
of Sumner v. Hamiet, 29 Mass. (12 Pick.) 76 (1831), it ap that a clothing 
manufacturer, to secure a debt to defendant, appointed Guild in charge of the 

finishing department and ordered him to set certain unfinished goods aside, 
finish them, and hold them in pledge for defendant. Guild selected the goods 
and marked them for age os ledgee, and they remained on the part of the premises 
which was under Guild’s supervision. At all times the officers of pl r had 
access. and no signs were posted to publicize pledgee’s interest. ile in this 
posture, levy was made for a creditor of pledgor. The pledge was sustained: 

“Whatever was the nature of his general relation to the proprietors of the 
manufactory, in this particular transaction he was constituted the 
agent of the defendant, for the purpose of keep eo for him, 
though in other respects the servant of Stanley 8 & To constitute 
such special possession, it was not necessary that the should be 
removed from the premises of former owners; it was t that they 
were so far in the custody of the special bailee, that he could at all times 
have legal control of them and give notice of the lien to any purchaser and 
attaching creditor, and remove the goods if such removal should be neces- 
sary for the safety of the principal.” Id. at 82 (Shaw, C. J.). 

™ One of the more extreme cases is First Nat'l Bank v. H ess, supra note 
17. An agent for gg oy in charge of oil tanks was directed by pl ~! to hold 
the oil for pledgee agent accepted the order and signed it. 
interest was upheld against an attachment. In In re Merz, 37 F.2d 1 “(oa 
1930), — denied, sub. nom., 281 US. 738 (1930), pledgee had a man on 
P ‘$ premises ‘who would not allow goods to be shipped until permitted 

y p De wArocott t failed for lack of notice to creditors. See also 
In re Spanish Prods. Co., 2 F.2d 203 (4th Cir. 1924). In the 
Mer cat, tse the man om the premises wat ot regula i the presence 
of the goods. For another case, in which the court on the 
cndichaey af nathen tn apudbanss tn. abiiiion vo costadionsha ee ee 
Iron Stove Co., supra note 17. tase the goods (structu: were set aside 
and marked, and a custodian ( sien tien chuck of tee pleco was appointed 
a bell Ot goods On the bene A custodian dodian arrangement was upheld fn Phile- 
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may be an effective custodianship, despite the fact that the custodian 
is an employee of the pledgor, and that a custodianship may make 
some contribution toward showing that possession has been trans- 
ferred to the pledgee. 

But the pledgee may have to take the bitter with the sweet. In 
one case, the custodian assured a prospective creditor that there 
were no claims against the property. The court felt that the pledgee 
should be held responsible for the resulting extension of credit. 
The pledgee lost the case.?? 

Marking the Goods. Another step the parties may take to achieve 
a pledge on the borrower's premises is to segregate the goods and 
mark or placard them to show the pledgee’s interest. Segregation 
of the goods serves to keep the goods identified. It also manifests 
the intention of the pledgor to respect the interests of the pledgee. 
Marking the goods convincingly identifies them as the subject of 
the pledge. It may also be notice to third persons. Its adequacy as 
to notice may depend on whether prospective or existing creditors 
of the pledgor should reasonably be expected to go to the goods 
and look at them, and if so, whether the marking is conspicuous 
enough to attract attention. 

Suppose that A offers to pledge to B a pile of steel scrap lying in 
an enclosure near A’s factory. B accepts the offer and posts a placard 
to a stake firmly fixed in the ground near the pile on which it is 
stated that the scrap has been pledged to B. “The marking,” we 
are told, “‘is a sufficient evidence of assumption of control to create 
a pledge.”?* Even without the enclosure, there have been times 





delphia Warehouse Co. v. Winchester, 156 Fed. 600 (C.C.D. Del. 1907); Dunn v. 
Train, 125 Fed. 221 (ist Cir. 1903) and Grand Ave. Bank v. St. Louis Union 
Trust Co., 135 Mo. App. 366, 115 S.W. 1071 (1909). Kentucky Furnace Co.’s 
Trustee v. City Nat’l Bank, 25 Ky. L. Rep. 28, 75 S.W. 848 (1903), and Combs 
v. Tuchelt, 24 Minn. 423 (1878), illustrate the fact that a custodianship is only 
one element in the picture of possession. See also Manufacturers’ & Traders’ 
Nat’l Bank v. Gilman, supra note 17. Custodianship store cases in the chattel 
mortgage-possession area are interesting and analogous. The fact that the cus- 
todian was appointed in the presence of other employees seemed to have had 
some influence in First Nat'l Bank v. Carter, 6 Wash. 494, 33 Pac. 824 (1893). 
In Doyle v. Stevens, 4 Mich. 86 (1856), a clerk of the mortgagor was a ted 
to take care of and sell goods, but there was no announcement of of 
business, and no change of books. The asserted change of possession was held 
not to meet the standards of the chattel mortgage statute. 

"Dirigo Tool Co. v. Woodruff, 41 N.J. Eq. 366, 7 Atl. 125 5 

* RESTATEMENT, SECURITY § 6, comment a, Illus. 1 (1941). In Ward v. First 
Nat'l Bank, supra note 17, a borrower's trustee in bankruptcy challenged the 
vended 0 ploy ee 4 Wai: It appeared that the parties had taken the fol- 
lowing steps: The subject matter, lumber, was put in separate  _ on the 
premises of the borrower. Each pile was numbered and tagged with the bank’s 
initials. A diagram was made of the yard, showing the location of each pile, 
and the diagram was delivered to the bank. It was agreed that the bank should 


have full control of the lumber and free access to the yard. No lumber was to 
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when courts have found that a valid pledge has resulted.** 





be removed by the borrower without the bank’s consent. Loans were made up 

to 90 percent of the amount of invoices presented to the bank. At the time of 

making the loans, the bank had no cause to believe that the borrower was 
insolvent. The pledge was sustained. The court observed: 

“Delivery of possession may be made symbolically; and, while the delivery 

of the map to the Bank presents characteristics of symbolic delivery, yet we 

are es to believe that the rights of access to and control over the piles 

of lumber which were given to the Bank and exercised by it present stronger 

features of actual than of symbolic delivery. Sporting generally, the ques- 

tion of possession may largely depend upon the intention of the parties 

dealing in good faith and upon the nature and location of the property 

itself. Also the circumstances of the entire situation may be considered. 

Here, the property is bulky and ponderous. Its removal from the bankrupt’s 

— to another place of storage would have been difficult and expensive. 

t was stacked in rate piles, each of which, as we have seen, was num- 

bered and tagged with the initials of the Bank’s name. The diagram of the 

premises furnished by the bankrupt clearly showed the number and loca- 

tion of every pile. The intention of the bankrupt was made clear 

by thus identifying and segregating the several piles of lumber. Manifestly 

1 this was done to make it certain that the bankrupt’s pur was to give 

the Bank exclusive dominion and control over the property. t also indicated 

this pu by giving the Bank full right of ingress to look after the lumber, 

which t the Bank freely, from time to time, exercised. In short, in a 

way which, under the circumstances, was reasonable and practical, the 
intention of the parties was given effect.” Id. at 613. 

™ The marking cases have been cited as instances where courts have upheld a 

field | -~ * involving little or no notice to third parties. See Comment, 51 YALE 

L.J. 431, 433 (1942). It is sometimes declared that marking is an essential of a 

fie’ “ee In In re Spanish-American Cork Prods. Co., supra note 21, at 204, 

Ww 


, J., stated: 

tne rule is the pledgee must either have actual exclusive possession of 
the property, or if it remains on the pledgor’s premises he must so separate 
and mark it as to give notice of his possession to the public, who might deal 
with the pledgor on the faith of it... . It is the duty of the pledgee to 
make such segregation and marks as will indicate his possession to business- 
men of ordinary prudence ing with the pledgor in the ordinary course 
of business.” (Here the cork ‘p ” was not tagged or marked to indicate 
the interest of the bank.) 

See also Peoples Bank v. Aetna Indem. Co., 91 Conn. 57 (1916). 

In Muhleman & Kayhoe, Inc. v. Brown, 43 Del. 207, 45 Atl. 521 (1945), the 
efficacy of a pledge interest against a federal tax lien was involved. It appeared 
that laintift. a general contractor, on August 18, 1943 obtained a writing from 
its su tractor, McM, transferring all of McM’s plumbing supplies as security 
for prepayments, contingent liabilities, and further advances to enable McM 
to complete his contract. The a ay remained on McM’s premises, but early 
in October, 1943, the Peres a detailed inventory and appointed, with 
the acquiescence of McM, his auditor to take charge of the stock, and not to 
permit any of it to be removed without the consent of the plaintiff. No signs 
were erected; the goods were not marked. Some of the stock was subsequently 
used by McM, with plaintiff's permission, in connection with the contract. The 
United States tax collector subsequently caused the property to be sold on 
account of social security and unemployment compensation taxes owed 
by McM.. P iff, having warned all bi of its claim, brought replevi 
against the buyer. Judgment was for the plaintiff. 

“There are numerous cases in which it is recognized that there is no 
Oe ane ee ee ree ores © Se guanine the bailor need be 
in any way marked ing notice 


5 


of 
to 
se 
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c. The Contestants 


The pledgee’s claim of a security interest may be opposed by: 
(1) a buyer in the ordinary course of business; (2) a chattel mort- 
gagee who has filed, or another pledgee who has taken possession; 
(3) a levying creditor of the pledgor; (4) the pledgor’s trustee in 
bankruptcy; (5) a general assignee of the pledgor for the benefit of 
creditors; (6) the government with a tax lien; or (7) the pledgor 
himself or his representative. 

Manifestly, the pledgor himself is not in a very strong position 
to assert that there is no pledge. In many cases, the doctrine of 
equitable pledge will give the pledgee sufficient protection against 
the pledgor, even though there has been no delivery of possession.** 
In some states, a general assignee may acquire no more rights in 
the property than the pledgor himself. 

As for the pledgee, he may (a) have acquired the interest as 
security for an antecedent debt, or (b) have given new value in the 
form of a loan. A bank which in the normal course of business has 
given new value and become the holder of field warehouse receipts, 
issued by a professional warehouseman, may be treated with the 
deference sometimes extended to one engaging in a normal business 
practice. The countercontestant may not be the pledgee himself, 
but a third party claiming under him, such as the purchaser at the 
pledgee’s foreclosure sale. 

It may be difficult to determine whether some of these differences 
in contestants have any effect in litigation. 


d. The Judicial Attitude 


Finally, courts differ. The court may be skeptical of the concept 
of possession, or the court may believe that it has a hard core of 





meaning. 
The cases also recognize that there is no itive rule of law which ~~ 
invalidate a pledge where the property is on the bailor’s premises wi 
his consent, with a left in charge of the bailed property, where 
person is in the emp ~~ of the pledgor, if the employee’s Ons rent 
of his duty to his employer. Many of the cases are collected and 
annotated in 133 A.L.R. 209.” Id. at 219, 45 Atl. at 525-26. 
AMsching ie cloesty. associated wth tion, In Morrow v. Reed, 30 Wis. 
(1872), it was declared that either must be ee. or the pledgee m 
have power to select and to establish possession goods are part of fa 
larger mass of fungible goods, segregation has been held not Lani? con- 
stitute an a riation. See National Exchange Bank v. Wildor, 34 149, 
24 N.W. 690" (1885). In the area of chattel mortgages, ic has been stated that 
setting aside mortgaged goods and them with the mortgagee’s name by 


the use of is not enough. Jongs, TTEL MORTGAGES AND CONDITIONAL 
Saxes § 187 (6th ed. 1933); Button v. Rathbone, Sord & Co., 126 N.Y. 187, 190, 
27 N.E. 266 (1891). 

See Appendix A, infra at 274. 
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Standards for delivery of possession can be set high or low. Field 
pledge cases test the height of these standards. Standards may be 
set so low that they may rise little higher than conduct which would 
be sufficient, in contracts for the sale of specific goods, to pass title 
to the buyer before he has received the goods.?* At one time courts 
talked about the necessity of delivery to pass title to goods, but they 
no longer say this is necessary. Conversely, standards can be set so 
high that they may correspond to the standards of delivery to and 
acceptance by the buyer, needed to take an oral contract for the 
sale of goods out of the statute of frauds. 

Behind the words, delivery of possession, is the quest for values 
and purposes. Several reasons may be suggested for insisting upon 
delivery of possession to the pledgee. These reasons may bear upon 
the standards to be applied. 

(1) Evidence of seriousness. The parties must demonstrate the 
resoluteness of their agreement by conduct. 

(2) Proof that acts and words are consistent. The parties must 
show consistency through conduct. If the pledgor continues to have 
the use or disposition of the property, the conduct of the parties 
may actually negate their express agreement of pledge. They cannot 
run with the hare and hunt with the hounds. 

(3) Prevention of perjury. An insolvent debtor is sometimes 
tempted to prefer one creditor. He and the creditor may falsely 
claim that certain property which still remains in the debtor’s pos- 
session had been pledged to the creditor months ago. It would be 
hard to disprove their testimony. Unless something more than 
agreement was necessary to perfect a pledge, the danger of perjury 
would be increased. 
chews. was hebd So Gounclor pesseesion. to chotedl inertgagee. Dut’, damn ‘oot 
appear that the logs were located on the land of the mortgagor. In Geilfuss v. 
Corvin: 95 Wis. 651, 669-70, 70 N.W. 306, 311 (1897), eg ae a ag 
“Constructive or symbolical delivery is ney because of the Ity or 
a in some cases, of actual delivery. Thus, where the goods are very 
bulky, as logs in a boom, delivery ee eee ne TS eee 
pledgee. ...” But in Menzies v. id, 19 Wis. (1865), stacks of wheat, 
Oe Oe 2 ee, Sane es See neds wee amet 

s land. 


on the ortgagor’s agent said to mortgagee: “I give - 
session of the wheat. . . .” it wae Reid thet, hii>was sot enseghh 00 aaciehy’ the 


per er cee organs gn le are am ee a mah er ling. 
is not 





to sales cases is not convincing. Retention of possession by the seller 

of critical im in a contest between the buyer and the 

seller’s tor. Probably courts have admitted certain exceptions to their 
retention rule, and in many states a buyer not a may set aside the 
fraud by showing “good faith.” to sales cases should 


culled puillochaahp che at Coadiior:chea: Gh Supes n-oten a tnaeoeaee 
sional and the pledgee almost always a professional lender. The milieu is quite 
different. 
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(4) Putting third persons on notice. It is supposed that if pledged 
property is permitted to remain in the debtor’s possession, poten- 
tial and actual creditors of the debtor may be misled.*" Particularly 
in business inventories, this supposition may have little foundation 
today. Nevertheless, the misleading aspect of the transaction is 
sometimes stressed by judges. However, it is generally not necessary 





*™“When a controversy arising out of an intended pledge of bulky goods 
concerns only the parties to the transaction the only problems are whether 
there has been an identification of the goods and an assumption of control 
by the pledgee. Where third persons are involved, one must consider 
whether what has been done by the parties is sufficient to give notice to 
third nw of the pledgee’s interest.” RESTATEMENT, SECURITY § 6 (1941). 

In Dirigo Tool Co. v. Woodruff, supra note 22, at 342, 7 Atl. at 128, the court 
stated: “This strict requirement is designed, not only as evidence of the contract 
of bailment, but as admonition to were dealing with the property.” See Wil- 
son v. Hill, 17 Nev. 401, 30 Pac. 1076 (1883) (chattel mortgage case). The latter 
opinion contains excellent language on the kind of steps the court felt the 
mortgagee should have been expected to take to avoid the consequences of 
apparent ownership. 

Duncan, J., in Clow v. Woods, 5 S. & R. 275, 287 (Pa. 1819) said: 

“In chattels, possession is the strongest evidence of ownership. That a 
secret mortgage to secure a creditor, without any change of ion, the 
debtor in the daily and constant occupation of the goods, without valuation 
or inventory or specification accompanying the instrument, should be valid 
and bind the property against creditors or sales made by the debtor without 
notice, would be a reproach to the law. It ought not, it cannot be so. If it 
were so, it would put an end to all credit. Credit is given on the possession, 
on the faith, that the man who was once the owner of goods continues the 
owner, until he parts with possession. Indeed, if this instrument binds these 
goods, a parol executory agreement would equally bind them: an agreement 
to give the as security. I know not any doctrine that would tend to 
annihilate all credit, more than the establishment of such a principle.” 

Where the goods are located on some remote part of the premises, or con- 

cealed from view, a court may feel that the potential does not exist, and a wg 
may be sustained without notoriety. But in In re Spanish-American Cork Prods. 
Co., supra note 21, the pledged goods (cork) were stored in a padlocked portion 
of the pledgor’s plant, and were not visible to anyone entering the building. 
They were not, however, marked for the pledgee. e only keys to the = 
were in the possession of Nichol, an employee and later an officer of the pledgor, 
and p 's watchman. Nichol had been appointed by Se to act as 
its agent in policing the pledged apes and apparently had faithfully carried out 
his instructions. (Under Nichol’s supervision, substitutions and withdrawals 
were permitted.) There were no si in the building indicating pledgee’s in- 
terest. The doors of the padlocked portion were placarded with large signs, 
“Keep out, ae tg & of A. E. Nichol, Agent.” Credit was extended subsequent 
to the transaction by —— creditors of the pledgor—there was no showing 
that these creditors had made any ——— to inspect the inventory or inquire 
as to its ownership. Nevertheless, pledgor’s trustee in bankruptcy prevailed over 
pledgee-bank. A creditor, said the court, is not obliged to make “an obtrusive 
and prying inspection of the inside of the cork company's premises to find and 
inquire the meaning of the signs of cy of one of the bankrupt’s employees.” 
Id. at 204. It was the task of the p to bring the notice home to creditors 
unambiguously. The case bears upon Honnold’s question: “Even without inspec- 
tion of physical plant, does a creditor expect that a borrower is normally a ‘going 
concern’ to the extent of owning his tools and inventory?” HONNOLD, CASES ON 
SALES AND SALES FINANCING 396 (1954). Custodian arrangements without signs 
to publicize the ——— interest are sometimes sustained on the ground that 
the custodian is charged with the task of notifying. See Sumner v. Hamlet, supra 
note 20; Manufacturers’ & Traders’ Nat'l Bank v. Gilman, supra note 17. 











238 WISCONSIN LAW REVIEW [Vol. 1961 


for an attacking creditor to show that he relied upon his debtor’s 
appearance of ownership, or even that he knew that his debtor was 
in possession of the goods, at the time he extended credit or there- 
after.** 

If courts are really concerned about the deceptive potential of the 
transaction, what is the explanation for the fact that the pledge is 
generally permitted to stand against a creditor’s challenge, if at any 
time before levy the pledgee perfects his pledge by taking posses- 
sion?** How does this cure the supposed injury to creditors? Or 
what is the explanation for the redelivery-to-pledgor-for-a-limited- 


purpose case?%? 


=“The requirement of possession, it is said, is an inexorable rule of law, 
adopted to prevent fraud and d tion, for, if the debtor remains in ion, 
the law presumes that those vie aan with him do so on the faith of his being 
the unqualified owner of the property involved.” Batnam, J., in Fletcher Am. 
Nat'l Bank v. peer on Hd Ind. App. 150, 156, 128 N.E. 685, 687 (1920). 

* Since 1938, by possession can, under certain circumstances, be set 
pty eet mn cafeananibe the,pvan oh plaiigns’s bentwupeey. See RESTATE- 
MENT, SECURITY +2 (1941). 

™ Section 3 of the Golfer Trusts Receipts Act [hereinafter cited as UTRA] 
gives qualified approval to both cases, and applies to situations not qualifying 
as a trust receipt transaction. Many redelivery cases, however, may qualify as 
trust receipt transactions under the definition so as to be accorded all of the 
advantages of UTRA. 

redelivers the res to pledgor “for a temporary and limited pur- 
” it is said that the pledge interest survives, though in a somewhat attenu- 
ated form. If a bona fide purchaser dealing with the pledgor acquires an interest 
in the res, his right will be better than the pledgee’s. But a levying creditor of 
the pledgor does not, it is stated, acquire a better right; and there are a few 
decisions to support this latter point. ResTATEMENT, SEcuRITY § 11, comment c 
(1941). Moors v. Reading, 167 Mass. 322, 45 N.E. 760 (1897); Clark v. Corser, 
154 Minn. 508, 191 N.W. 917 (1923). This exception may assist commerce 
and finance, but it may also mean that a court is willing to forget all about the 
doctrine of ostensible ownership if it suits the purpose. The exception should 
— limited to a case where the pacpess of the redelivery is the enhancement of 
pF peg ot security—for example, processing or sale. In Fletcher Am. Nat'l 
cDermid, supra note at 158, 128 N.E. at 687-88, the court frowned 
application of the redelivery exception to the case of a car left with the 
sladeetet tae Son: ttn, but for demonstration purposes in the sale of other cars. 
‘ATEMENT, SEcuRITY § 11 (1941), confines the exception to “a temporary and 
limited pu relating to the maintenance of the value of the pledgee’s 
interest and having to do with the protection, improvement or sale of the chattel, 
or where the chattel is an instrument or document, its handling or collection.” 
This kind of transaction falls within the definition of a trust receipt transaction 
under UTRA. In Fletcher Am. Nat'l Bank v. McDermid, — the court 
refused to apply tt the oe ual deliver to an automobile “ by 
li » is not only possible, but by reason 
of such om ~~" made vege we ut facomvaghanes. That it would be inconvenient 
or expensive for a to care for it after delivery, if true, would not be a 
controlling fact.” Id. a court, by riding the horse of redelivery, could 
make a most serious inroad upon the ic requirement of 
in the same transaction a simultaneous delivery and This 
cus & Sesion’ seme gio Gusens it would be better to say that no delivery was 
necessary in the first place. era ae courts to 


far. The Restatement of Security seems to — 
lbiisocmenen: Shentnninansee, Semery § 1 as). ie Diigo Tool 
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(5) Consistency with the filing statutes. Chattel mortgage filing 
statutes, and other statutes dealing with security interests in per- 
sonal property, generally provide that filing is necessary for perfec- 
tion, unless the secured party is in possession. 

Strictly speaking, a pledge is not a chattel mortgage, and a chattel 
mortgage filing statute may be held not to apply to a pledge. But 
functionally, a pledge and a chattel mortgage are one and the same.** 
A chattel mortgagee in possession is really a kind of pledgee. Con- 
versely, a pledgee not in possession should be treated on a par with 
a chattel mortgagee not in possession. .The following are indicated: 

(a) The criteria for determining if a chattel mortgagee or if a 
pledgee is in possession should be the same. 

(b) Cases upholding field pledges decided prior to the chattel 
mortgage filing statute must be read with caution. Easy standards 
of possession may have been tolerated because there was then no 
way to perfect the security interest by filing as a chattel mortgage. 





Woodruff, supra note 22, at 343, 7 Atl. at 128, the court refused to get on this 
horse. “Nor can it be doubted that it is the law that chattels once delivered may 
be returned to the pledgor for a temporary or special ‘pu . ... But that 
there must be first a delivery of possession to establish a p is elementary 
law.” 
See National Bank of Deposit v. Rogers, 166 N.Y. 380, 59 N.E. 922 (1901), 
where a loan was made to enable the debtor to obtain possession of certain goods 
which debtor was to hold in trust for the creditor and sell for the account of 
creditor, the court held that debtor’s assignee for the benefit of creditors was 
estopped to assert that debtor did not have possession at the time of the con- 
tract. The agreement was construed as if a valid pledge was consummated and 
the res delivered to the pledgor for a special purpose. Note here that the 
assignee. was placed in the status of the debtor. 
*t See Moors v. Reading, id., where the court, not certain whether it was dealing 
with a pledge or a mortgage, decided it didn’t make any difference. In Fletcher 
Am. Nat'l Bank v. McDermid, supra note 28, at 156, 128 N.E. at 687, Batman, J., 
observed: “It is obvious that the instrument, which is the basis of appellant’s 
alleged lien, is not a chattel mortgage, as it does not contain a defeasance clause.” 
In Geilfuss v. Corrigan, supra note 26, at 665, 70 N.W. at 310, Winslow, J., 
stated the rule: 
“To constitute a valid pledge, there must be transfer of. possession to the 
pledgee, actual or constructive. ...A pledge differs from a mortgage in 
this important respect, namely, that the legal title to the eee pledged 
remains in the pledgor, subject to the pledgee’s lien for his debt, while a 
mortgage the legal title to the mo yf 
But bills of absolute on their face, when for security, are sometimes viewed 
as creating a pledge interest, as creating pledge interests, or as creating chattel 
mortgages. For traditional distinctions between p and chattel mortgage. 
see 4 COLLIER, momarene 1443 —_ ed., Moore eS bay, 1956). Commentin; 
upon attempts to distinguish chattel mortgage an “agreements, Learn 
Hand said the distinction “. . . floats nebulously in that fag: ‘the intent of the 

ties,’ out of which the courts are so apt to evoke what they most want.” 
n re German Publications Soc’y, 289 Fed. 509, 510 (S.D.N.Y. 1922). Glenn, 
cutting across old distinctions, red that the only. distinction is based on 
possession. “If the lender takes possession at the outset of the loan, the trans- 
action is really a pledge, and the written ne serves only as a memorandum 
of the pledge transaction.” Glenn, supra note 19. 
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(c) Chattel mortgage filing statutes may be construed to imply 
that a field pledge; or field chattel mortgage, must be substantiated 
by clear and notorious conduct. Since the filing statutes provide 
for the wide publicity of public record, the kind of possession con- 
templated as a substitute for filing may be obvious or publicized 
possession.*? Accordingly, where a pledgee claims that he is in 
possession of goods on the premises of the pledgor, it behooves him 
to show that he publicized his possession; for example, by posting 
conspicuous signs near the goods. 


3. Some Field Warehousing Cases 


In “institutional” field warehousing, the question of the ware- 
houseman’s “possession” is presented in a setting: 

(1) Systematically the warehouseman takes many steps to estab- 
lish his possession of the goods, but he may also systematically take 
some steps to relax some controls for the convenience of the deposi- 
tor and the receipt holder. 

(2) The pledgee is usually a bank which in the ordinary course 
of business lends money upon warehouse receipts issued by an inde- 
pendent, responsible warehouseman, relying upon that warehouse- 
man to take all necessary legal steps. 

(3) As field warehousing becomes more and more familiar, the 
possibility grows that a court will treat it with the respect some- 
times accorded an institution.** 

The leading case sustaining a field warehousing operation is 
Union Trust Co. v. Wilson,* a 1904 decision of the United States 
Supreme Court, the opinion written by Mr. Justice Holmes. The 
case involved a contest between a trustee in bankruptcy and a bank 
holding field warehouse receipts, which had been pledged to it as 
security for loans. The events took place in Illinois. I shall not 
attempt to improve on Mr. Justice Holmes’ statement of the facts: 





*In Dirigo Tool Co. v. Woodruff, supra note 22, at 343, 7 Atl. at 128, Reed, J., 
observed: 

“In view of the pu which the requirement of 2 change of possession 
is to seoknghhty and in the light of the legislative policy mani- 
fested in our statute concerning chattel mo , it seems clear that such 
change of ion should be as noticeable as nature of the transaction 
will reasonably it.” 

* For discussion of the law of field warehousing, see BIRNBAUM, supra note 10; 
Friedman, Field Warehousing, 42 Cotum. L. Rev. 991 (1942); Kane, The Theory 
of Field Warehousing, 12 Was. ratte > 20 — A broadside seen on hong 
efficacy of a field warehousing operation is not likely to succeed. rts are di 
ee eaddine anna conducted. See Bradley v. St. 
Terminal Warehouse Co., 189 F.2d 818, (8th Cir. 1951). 
™ 198 U.S. 530 (1905). 
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The bankrupt, Flanders, was a wholesale leather dealer. He 
walled off a part of the basement of his place of business, and 
let it at a nominal rent to the Security Warehousing Company. 
There were doors to this part, with padlocks bearing the name 
of the company, which were kept locked and to which the 
company had the only keys. The company had a key to Flan- 
ders’ front door and access to the part led to it, at all hours 
of day or night. No one else all get such access without 
breaking in. There were two signs on the outside, stating in 
large letters that the premises were occupied by the company 
as a public warehouseman. The company received leather from 
Flanders into this place, issuing a certificate that it had received 
the same on storage subject to the order of H. L. Flanders & 
Co., and identifying the leather; ‘said commodity to be retained 
on storage, and delivered only upon surrender of this receipt 
properly endorsed and payment of all charges thereon.’ To 
every parcel of the leather was attached a card legibly stating 
that it was in the possession of the Warehouse ag ay . The 
company stipulated in the receipt against liability for damage 
by fire, water, etc., and by a general contract with Flanders the 
latter assumed all risk of loss except from dishonesty of the 
company’s servants. Flanders paid the company $20 a month 
for thie drat $10,000 worth of the property or less, and a dollar 
a month for each additional $1,000. He also paid the expenses 
of the rag ge d in connection with storing the goods. The 
certificates of the company issued as above were all endorsed 
by Flanders to the Union Trust Company as security for loans 
made by it to him in the regular course of business. If Flanders 
desired to remove any part of the leather he paid the necessary 
sum to the Trust Company, was entrusted with the receipts, 
got the Warehouse Company to send a man to unlock the place 
of enclosure and allow the removal, endorsing on the receipt 
the amount delivered if less than all, and then, as the case might 
be, returned the receipt to the Trust Company or surrendered 
it into the Warehousing Company’s hands.** 


The court of appeals for the seventh circuit certified three ques- 
tions to be answered by the Supreme Court: 


1. Whether, upon the facts above recited, the receipts issued 
by the warehousing company are to be deemed valid warehouse 
receipts, so that their indorsement by Flanders to the trust com- 
pany, as security for loans, constituted a pledge or pledges to 
the trust company of the leather covered by such receipts, which 
would be valid against attaching creditors. 

2. Whether, if the receipts are not to be deemed valid as ware- 
house receipts, upon the facts above recited, the transactions 
are to be regarded as constituting pledges of such leather by 
Flanders to the trust company, which would be valid as against 
attaching creditors. 

7d. at page 534-35. 
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3. If there was no pledge, whether the trust company, under 

the facts above recited, acquired an equitable lien upon such 

leather that is superior to the title thereto of the trustee in 
bankruptcy.** 

The Supreme Court answered the first two questions in the 
affirmative. It thus became unnecessary to answer question three. 
(The answer to that question was given in Security Warehouse Co. 
v. Hand," next to be considered.) The principal question pre- 
sented by both one and two, in Holmes’ opinion, was whether the 
warehouseman had possession of the goods. He declared: 


But there can be no doubt on the facts as stated, without more, 
that the company had possession of the — It had them 
under lock and key in a place to which it had a legal title and 
right of access by lease. Even if it had not had a right of access 
to the place it would have had possession of the contents of the 
room, according to the analogy of the settled law that a carrier 
who breaks bulk and takes the goods is guilty of larceny. Y.B. 
13 Edw. IV 9, pl. 5. The act is a trespass. . . . So, again, if the 
goods had been in a place under the exclusive control of the 
company, even without the company’s knowledge they would 
have been in the Company’s possession. When there is con- 
scious control, the intent to exclude and the exclusion of others, 
with access to the place of custody as of right, there are all the 

elements of possession in the fullest sense. 

We deal with the case before us only. No doubt there are 
other cases in which the exclusive power of the so-called bailee 
dually tapers away until we reach those in which the courts 
ve held as a matter of law that there was no adequate bailment. 
So, different views have been entertained where the owner has 
undertaken to constitute himself a bailee by issuing a receipt. 
We may concede, for purposes of argument, that all the forms 
ne through in this case might be emptied of pe rage oy by a 
ifferent understanding between the parties, which the form 
was intended to disguise. But no such understanding is stated 
here, and it cannot be assumed. There is no reason even to infer 
it as conclusion of fact, if such inferences were open to us to 
draw. It is true that the evident motive of Flanders was to get 
his goods represented by a document for convenience of plelie: 
ing rather than to get them stored, and the method and amount 
of compensation show it. But that was a lawful motive and did 
not invalidate his acts if otherwise sufficient. He could get the 
by producing the receipt and paying charges, of course, 
ut there is no hint that the company did not insist upon its 
control. It is suggested that the goods gave credit to the owner. 
But, in answer to this, it is enough to say that the goods were 





"Id. at 535-36. 
* 206 U.S. 415 (1907). The facts are more fully stated in Security Warehousing 
Co. v. Hand, 143 Fed. 32 (7th Cir. 1906). 
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not visible to anyone entering the shop. They could be sur- 

mised only by going to the basement, where —_ gave notice 

of the company’s possession, and probably could be seen onl 

if the company unlocked the doors. There is nothing stat 

which warrants us in doubting that all the transactions were 

in good faith.** 

Coming with the authority of an opinion by Holmes, the decision 
was highly important to field warehousing. It was written in strong 
language: “There can be no doubt . . . that the company had pos- 
session of the goods.” In this case, Holmes treated the question of 
possession as one of law, not of fact. 

A good many features of field warehousing were categorically 
approved. (1) The denial of access to others, the system of lease, 
lock and key, sealing off the premises, were viewed as important. 
“When there is a conscious control, the intent to exclude and the 
exclusion of others, with access to the place of custody as of right, 
there are all the elements of possession in the fullest sense.’%® 
(2) There was nothing bad in the fact that the evident purpose 
was not storage, but the pledging of receipts. (3) While the storer 
could get the goods by making arrangements with the bank and 
producing the receipt, “there is no hint that the company did not 
insist upon its control.”*° In other words, a system of partial release 
from the warehouse, at least the system used in this case, was per- 
missible. (4) It was held that the goods did not give credit to the 
owner. They were hidden from ordinary view, and could be seen 
only by going to the basement, where signs gave notice. It was not 
necessary to post signs on the outside of the business premises. The 
doctrine of ostensible ownership did not prevent an effective field 
warehousing arrangement. (5) The fact that the warehouseman 
had contracted against the legal liabilities normally incident to a 
bailee’s possession did not sway the court. 

While Union Trust Co. v. Wilson“ went a long way to establish 
the legal efficacy of field warehousing practices, there was the warn- 
ing that there could be other cases where “the exclusive power of 
the so-called bailee gradually tapers away.”*? Some of the now 
typical field warehousing practices were not passed upon. In the 
Wilson case, the warehousing company did not make use of a former 
employee of the depositor to act as custodian. The release of goods 





* Union Trust Co. v. Wilson, 198 U.S. 530, 537-38 (1905). 
* Id. at 537. 

“ Id. at 538. 

“198 U.S. 530 (1905). 

“Id. at 537. 
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was strictly controlled. Negotiable receipts were used; each release 
of goods from the warehouse was accomplished by prior specific 
arrangement with the bank, and required the presentation of a 
receipt, with all partial withdrawals endorsed upon the receipt. 
The case did not deal with more relaxed release procedures under 
standing delivery orders, or with the practice of using nonnegotiable 
receipts which are not presented and endorsed to show partial 
releases. 

All in all, the Wilson decision was cause for optimism among 
field warehousemen. But soon came the Supreme Court decision, 
Security Warehouse Co. v. Hand.* In that case it was held that 
the field warehouseman had not achieved possession, and holders 
of receipts did not prevail against the depositor’s trustee in bank- 
ruptcy. “There was scarcely a semblance of an attempt,” declared 
Mr. Justice Peckham, “at such change of possession from the hands 
of the knitting company to the hands of the warehousing com- 
pany.”** This, despite the fact that the warehouse company had 
taken certain steps, such as leasing the premises where the goods 
were stored, posting signs, and appointing custodians. It is obvious 
that Mr. Justice Peckham depended largely upon the seventh cir- 
cuit’s view of the facts and the law. “The actual transactions in the 
case,” we are told, “differ radically from the facts as stated in Union 
Trust Co. v. Wilson.”*® One obvious difference was that, in the 
Hand case, the warehouse company had appointed custodians drawn 
from the staff of the depositor. The chief custodian at one of the 
field warehouses was the depositor’s cashier. 


At Stevens Point the inclosure was in the knitting company’s 
own warehouse, which was openly occupied and used by it 
after the lease as well as before. No signs on the building or 
on the door leading into it announced the presence of the 
security company. The inclosure in one corner of the buildin 

was of slats, between which the packages of goods inside coul 

be seen. No signs regarding the security company’s possession 
were placed on the outside of the inclosure in 1901 nor at any 
time until in September, 1903, very shortly before the bank- 
ruptcy proceedings were begun, when the district manager of 
the security company came from Chicago, and changed a sign 
from inside, over the door, to outside, on the door. The signs 
inside were ambiguous, in that they referred to bins and chutes, 
and much of the time were not to be seen on account of the 
piled-up goods. The security company’s agent, on the ground 





#206 U.S. 415 (1 ’ 
“Id. at 421. t aie 
“Id. at 422. 
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to maintain an open, unequivocal and exclusive possession, 
was the cashier of the iaisting company, who had charge of the 
stock and of shipping. The key to the inclosure was kept on 
a ring with other 2 used in the business of the knitting com- 
pany; and this bunch of keys was accessible to the manager of 
the knitting company, and was left at the office during the 
cashier's absences. Substantially the same conditions obtained 
at Racine.* 


It was felt that the officers of the company were in a position to 
deceive creditors. There was evidence that at least one creditor 
was in fact so deceived. There was some evidence of indiscriminate 
dealing with free and warehoused goods. 


If Mr. Justice Peckham’s opinion had justified affirmance of the 
seventh circuit’s decision on the basis that the facts showed the 
warehouseman did not have possession and stopped there, field 
warehousemen would merely have been warned to be more careful 
in the future. But certain language seemed to strike at the funda- 
mentals of field warehousing. Peckham quoted with approval 
seventh circuit language which he used to show that the transaction 
was a sham. The quoted portion of the seventh circuit opinion 
pointed out that the warehouseman had no district office in Wis- 
consin, and continued: 


And at Racine and Stevens Point the security company gave 
no evidences to the public of its presence. No signs were di 
played to the passer-by. No business was sought from the 
public. The only property within the enclosures was the knit- 
ting company’s. The knitting company did not want storage 
room, but collaterals, which the security company agreed to 
furnish for a commission upon the amount thereof plus all 
expenses. The security company’s only agents on the scene were 
the agents of the knitting company, who cared for and ae 
out its goods. That this was the only business contemplated is 
disclosed by the agreement that the knitting company should 
be restored to full possession of the premises at any time it 
returned the outstanding receipts. This, in our judgment, was 
not warehousing within the law of Wisconsin.‘ 


In the seventh circuit opinion,** however, this language was used 
in justifying a holding that the receipts were not negotiable, since 
under the laws of Wisconsin at that time only public warehousemen 
were authorized to issue negotiable receipts. It was not intended 
to bear upon the question whether the warehouseman, whatever 





“ Security Warehousing Co. v. Hand, 143 Fed. $2, 41 (7th Cir. 1906). 
“ Id. at 421. 
“Security Warehousing Co. v. Hand, supra note 37. 
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his status, had possession. Mr. Justice Peckham quoted out of con- 
text, and unfortunately cast doubts upon the fundamentals of field 
warehousing. 

Having decided that the warehouseman did not have possession, 
the Supreme Court took up the question whether the holders of 
the receipts had an equitable lien superior to the rights of a trustee 
in bankruptcy. The answer given was no; the transaction amounted 
to a fraudulent conveyance. A case involving a Wisconsin mortgage 
on stock in trade was cited.‘ 

Cases like Security Warehouse Co. v. Hand warn field ware- 
housemen that the absence of some precaution may impair the 
validity of their operation. Certainly, they must strive for maximum 
assurance that their possession will be respected by courts, through 
punctilious procedures designed to give the best possible picture of 
possession. But who is to say, considering the human factor, how 
much “snafu” and disregard of procedures may get into an actual 
operation? The warehouseman can only do his best, and be pre- 
pared for instances—hopefully only occasional—when in some re- 
spect his ideal plan of operations may break down. 

Certainly, we should not be surprised if investigation sometimes 
reveals that the actual operation of a field warehouse is not always 
ideal. Because this matter sometimes gets into litigation, let us do 
some investigating into a case—McGaffey Canning Co. v. Bank of 
America.™* The three partners in the canning venture—Gazman, 
Heck and Clarke— leased a factory and agreed to pay their land- 
lord 124% cents for each case of canned apricots. They needed 
money and entered into an agreement with The L Warehouse 
Company, undertaking to pay for its services three cents per case 
for the first 50,000 cases and a smaller sum for additional quan- 
tities. They subleased the entire factory to L at $1 per month. Pace, 
the cookroom foreman who superintended the canning opera- 
tions, was appointed to act as sole representative on the premises. 
L paid him his salary of $60 a week, but was reimbursed by the 
partners, and Pace continued to devote practically all of his time 
to supervising the canning operations. During the apricot season, 
the job was a big one; there were about 150 to 200 employees 
of the cannery during the day and the total production for the 
season was about 50,000 cases. At night an employee of the cannery 
slept in a small office in the cannery. 





“In re Amigo Screen Door Co., 123 Fed. 249 (7th Cir. 1903). 
© See note 37 supra. 
= 109 Cal. App. 415, 294 Pac. 45 (1930). 
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The financing plan got under way. Apricots were canned 
at the north end of the shop. They were then moved by truck and 
stored in cases at the south end. There was no enclosed warehouse 
secured by doors and locks, and nothing to separate the canning 
department from the storage department except an intervening 
space of about fifteen feet. The cases of unlabelled cans were placed 
in stacks reaching to the ceiling, in rows set four and one-half feet 
apart. Frames of slats were placed around the separate stacks. 
Pace inventoried the stacks and made notations in his records. 
Stack cards of L were placed on the stacks, six feet from the floor, 
specifying the aisle, stack and mark, date, lot and quantity. The 
stack cards said: “Warehoused to Bank of America.” There was 
some disagreement as to what signs L had on the premises. (There 
was definitely one sign inside the shop near the south end where 
the cases were stacked. Heck stated that L Co. had placed two of 
its signs on the outside of the building, but Clarke said to the 
best of his knowledge there were no such signs.) The landlord's 
sign remained on the outside of the building. 

On behalf of L, Pace issued nonnegotiable receipts “for the ac- 
count of, and to be delivered upon written order, without surrender 
of this receipt, to Bank of America, Los Angeles.” Then, in the 
words of Heck, “We jumped in the car, as soon as we got them, 
and went to Los Angeles, and to the Bank of America, and got all 
the money we could.”*? So much for the set up of the operation. 


There was no evidence to indicate that the security interest of 
the Bank of America was not thereafter fully respected. The fruit 
was marketed through orders obtained by brokers. When a broker 
assumed responsibility to the Bank for the proceeds of a sale, 
the Bank directed L to release the necessary amount of cans from 
the warehouse, and L delivered the releases to Pace. Pace then 
permitted the withdrawals as directed. The cans were removed and 
labelled on the premises, then packed and shipped to fill the 
orders. The operations moved along until there remained only 
three or four stacks of cans, i.e., 12,000 cases. Then McGaffey, a 
judgment creditor of one of the partners, had the sheriff levy 
on the cases. The Bank obtained the cases, sold them and applied 
the proceeds to the balance of the loan. McGaffey then sued the 
Bank for conversion. 


Plaintiff was nonsuited in the trial court, which held as a 








® McCaffey Canning Co. v. Bank of Am., 109 Cal. App. 415, 427-28, 294 Pac. 
45, 50 (1980). 
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matter of law that the warehouseman had possession. The district 
court of appeals reversed and remanded for a new trial.®* It held 
that the evidence created a question of fact as to possession which 
must be passed upon by a jury. 

This happened in 1923. It may not be representative of the usual 
conduct of a field warehousing operation in a cannery today—nor 
for that matter, in 1923. It simply goes to show that until we 
get into an actual operation, we have no right to assume that 
maximum steps have actually been taken to assure possession in 
the warehouseman. 

While at this stage of the litigation the Bank and L (behind the 
scenes) had not finally lost the case, undoubtedly they were not 
happy at the prospect of submitting the question of possession to 
a jury. There is no telling what a jury will do. 

What did L fail to do? Obviously, many of the elements of 
possession were present; but: (1) There was no real enclosure, no 
space kept under lock and key, only accessible under supervision. 
There were, it is true, the slats around the separate stacks. But 
the stacks were visible to anyone in the shop. (2) There was 
evidence that L had only one sign on the premises. (3) The lease 
covered the entire factory, and not just the storage space. (Did it 
lose its significance on that account?) (4) The custodian was directly 
identified with management, being the chief employee of the 
cannery. He spent most of his time in production. We leave the 
case speculating as to the precise impact of such points, convinced, 
however, that in the eyes of some courts nothing should be left 
undone to make the best possible picture of possession. 

It seems that Hand and McGaffey have been taken by field 
warehousemen more or less in stride. Other cases came along, 
with results more favorable to their business. As time went on, field 
warehousemen could point to a rather good record in appellate 
litigation, not to mention the many unreported bankruptcies 
where the efficacy of their operations was either conceded or up- 
held without being appealed.* 

For example, take the case of Bostian v. Park Nat’l Bank,®* 
decided by the eighth circuit in 1955, where the bank, as pledgee of 
field warehouse receipts, opposed the storer’s trustee in bankruptcy. 
Banner, operator of a sewing machine company, had arranged with 





Td. at 438, 294 Pac. at 54. 

“See BiRNBAUM, supra note 10; Comment, 69 YALE L.J. 663 (1960). See also 
Ribaudo v. Citizens Nat’l Bank, 261 F.2d 929 (5th Cir. 1958). 

226 F.2d 753 (8th Cir. 1955). 
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the St. Louis Terminal Warehouse Company to establish a ware- 
house at his place of business. An enclosure was constructed on part 
of the premises, and that part was leased to the warehouse com- 
pany. The lease was recorded. A gate to the enclosure was secured 
by a lock. Large signs were conspicuously posted, giving notice 
that the premises and contents were in the possession of the ware- 
house company. Banner placed his merchandise in the warehouse 
and the warehouse company issued nonnegotiable receipts which 
were pledged to the bank to secure the bank’s loans to Banner. 
“The formal regularity and sufficiency of the steps taken to make 
the warehousing arrangement and the warehouse receipts valid,” 
said Judge Collet, “are not open to serious question. On their face 
they are valid.”’®¢ 

But the hitch was in the actual operation. The warehouse com- 
pany had appointed as agent to operate the warehouse a man who 
had other regular employment at a hotel. These duties kept him 
away from the warehouse most of the time, and without the 
knowledge or consent of the warehouse company he did what 
came naturally—though probably instructed specifically to the 
contrary—he left the key to the warehouse with Banner. 

Thus, at all times Banner had access to the warehouse and full 
power to remove goods as he pleased. Certainly the temptation 
was there, but Banner was scrupulous. He always got a written 
order of release from the bank before removing the merchandise. 
Copies of orders for removal were sent to the warehouse company. 
A continuing inventory was accurately kept. There was no shortage. 
The bank’s interest was upheld. 


Although, [the court admitted] the laxity of the warehouse 
company’s agent opened the door to possible fraud . . . [I]t 
did not materially change the appearance of the surroundings 
in which the pledged property was kept, the notice to anyone 
concerned that the property was pledged or hypothecated, or 
tend to deceive anyone into believing that Banner was the sole 
owner of the property. The pledge and the warehouse receipts 
were valid.** 
In another field warehousing case, also involving a breakdown 
in the custodianship, the bank prevailed, although the warehouse- 
man lost his lien. A decision like this persuaded one commentator 


to observe: 
A transaction of supposed field warehousing may be valid either 


"Id. at 755. 
" Id. at 756-57. 
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under the warehousing law, or under the general law of pledge, 
or both . . . but if the warehousing law is complied with, so 
that the intermediary is in fact a warehouseman, and if he is 
in possession of the goods at the time of the issuance of ware- 
house receipts, his failure thereafter to maintain actual posses- 
sion as against the owner may not be fatal, notwithstanding it 
would be fatal were only the general law of pledge applicable.** 


We can only guess what the view of the court that decided Bostian 
would have been if there had not been a field warehousing opera- 
tion, but only a field pledge with a custodian, and the bank had 
been claiming as a direct pledgee of the goods, rather than as a 
pledgee of the field warehouse receipts. Would the agent’s turning 
over of the key to Banner have resulted in the bank's loss of its 
pledge interest? The bank’s position in that case is probably more 
precarious than in Bostian. How so? 

The following observations can be made on this subject: 

(1) Field warehousing with a professional warehouseman is a 
familiar device. Banks frequently rely upon field warehouse re- 
ceipts. 

(2) Where an experienced field warehouse company conducts 
the operation, it may be reasonable for a bank to rely upon that 
company’s skill in establishing and maintaining control. Besides, 
the custodian is directly responsible to the warehouseman, not to 
the bank.*® 

(3) If the bank resorts to an informal field pledge without an 
independent warehouseman, and appoints its own custodian, it 
may be said to take its own chances, and it may be fair to hold it 
responsible for tMe custodian’s failure to maintain continuous 
possession. 

(4) Just to confuse the issue, however, it should be observed that 





* Annot., 133 A.L.R. 209, 210 (1941). 
™Schaniel, Inventory and Receivable Financing, Bull. of Robert Morris 
Associates, April 1948, pp. 427, 431-32 states: 

“There was a very interesting case on see some years ago. An Oregon 
company called Lake View Pine Lumber pany owed their bank a sub- 
stantial sum on field warehouse receipts when they got into trouble. Think- 
ing to protect itself the bank put a man in their office. He signed all the checks 
and otherwise supervised operations. He was in a position to know 


own bank were being violated almost every day. Anyone could walk in or 
out of the warehouse area without the knowledge or consent of the cus- 
todian. When the company went into a the other creditors dis- 
puted the bank’s right to its security. The judge found that the warehouse- 
SS ORR CE pomeion an Ce ‘hae haart 9. genemd seetions. 
But he went on, and is important. He said had the bank relied so! 
on its warehouse receipts without know of the condition of the ware- 
house he would have obliged to hold in its favor.” 
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if the bank loses its rights in field warehoused goods because of 
the custodian’s unauthorized acts, it may be able to hold the ware- 
houseman liable. Thus, a decision for the bank may in effect be a 
decision for the warehouseman.®° 


III. Tue System oF FIELD WAREHOUSING: 
THE PRACTICE AND Its RELATION TO LAW 


Fact or fiction? Truth or sham? Only a detailed account of the 
way field warehousing is intended to work can lay the foundation 
for a generalized answer to these questions. We shall be able to 
analyze specific cases more intelligently if we can relate the specific 
case to general practice. Thus, we shall examine in some depth the 
system and procedures of institutional field warehousing. It is 
expected that a survey of these procedures will lead to the con- 
clusion that there is indeed a purely formal element in field ware- 
housing, but that, properly conducted, there is also substance. 


1. The Warehouseman 


Lenders must necessarily rely upon the efficiency, experience and 
responsibility of the warehouse company. Possibly, concentration 
of business is natural.** Commercial banks are the chief lenders— 
perhaps nine out of ten field warehouse receipts are held by them.*? 
Some of the larger banks have commodity loan departments with 
people knowledgeable in the fluctuations of inventory values, but 
few are equipped to police inventory. The field warehouseman 
offers this service.** 

Who may qualify as a warehouseman under the Uniform Ware- 
house Receipts Act [hereinafter UWRA]}? Section 58 defines “ware- 
houseman” to mean “a person lawfully engaged in the business of 





© For a good discussion of the warehouseman’s liability, see Comment, supra 
note 54, at 676-77. 

“The chances are that the warehouseman will be one of a small group of 
national companies that specialize in field warehousing. While there are small 
local operators, the great bulk of field warehousing is conducted by five com- 

nies, and one of these has just about one-half of the entire business. The 

rgest is Lawrence Warehousing Co. In July, 1955, William H. Banks Ware- 
house, Inc., became a subsidiary of American Express Company. See SwEETSER, 
Financinc Goons 402 (1957). Other large companies are St. Paul Terminal 
Warehouse Company, its subsidiary, New York Terminal Warehouse Company, 
St. Louis Terminal Warehouse Company, Douglas-Guardian Warehouse Corpo- 
ration and Haslett Warehouse Company. 

® See Jacospy & SAULNIER, FINANCING INVENTORY ON FIELD WAREHOUSE RECEIPTS 
40 (1944). 

URGib tniibe an-dn-eneen cidhnsens whaiiiins maneistanacaieli nae ae 
appropriate scope of bank checking upon the setup and maintenance of the 
warehouse. Some officers feel it is necessary for the bank to have systematic 


visiting practices. 
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storing goods for profit.” Section 1 provides that “warehouse 
receipts may be issued by any warehouseman.”** A Commissioner's 
Note states: “This should be read in connection with the definition 
of warehouseman in section 58. On account of varying local condi- 
tions and laws it seemed impractical in an act intended to be passed 
in many states to fix limits as to who might carry on the business of 
warehousing.’’®* 

The definition of warehouseman in UWRA has two facets: 
(1) the warehouseman must be engaged in the business of storing 
goods for a profit; and (2) he must be lawfully so engaged. The 
second facet indicates that the warehouseman must have complied 
with all licensing requirements which are imposed as a precondition 
to his doing business. The requirement that the warehouseman 
be in the business of warehousing harks back to the common law. 
It was the view of some courts that unless a pledgor was openly 
engaged in the business of warehousing, the delivery of his receipt 
would not constitute a constructive delivery of the goods and effect 
a pledge. The provision of the UWRA makes good sense when 
applied to the case of a person pledging his own goods, and issuing 
receipts on them purporting to be warehouse receipts. But where 
a bailee issues receipts on the goods of others, why should it be 
necessary that the bailee be in the business, for such receipts to be 
governed by the terms of the UWRA? Should not the provisions 
of the UWRA apply to the receipts of any bailee for hire? Must a 
good faith receipt holder’s rights be outside the UWRA, if it turns 
out that, unknown to him, the issuer of the receipt was not in the 
business of warehousing? Did the draftsmen of the Act really intend 
this result?*? We shall have to mull this over. 

“$ U.LA. § 1. 

* Ibid. 

ee WareHouse Receipts Act § 2(h) [hereinafter cited as UWRA], 

templates that a warehouseman’s receipt ra his own goods will be effective 

, and provides that the receipt must state: “If the receipt is issued 

for ye of which the warehouseman is owner, either solely or jointly or in 
common with others, the fact of such ownership. . . . 

* The Unirorm COMMERCIAL CopE a 6 cited as UCC] is more sophisti- 
cated in this respect. UCC art. 7-201 provides: “A warehouse receipt may be 
issued by any warehouseman.” UCC 5m 7-102 (1) (h) defines “ ouseman” 
as ee ee ee ee ee ee eee This definition 

as does, that the warehouseman must be lawfully 
in business. “The warehouseman’s compliance with oo state regulations 
such as the filing of a bond has no bearing on the substantive issues dealt with 
in this article. y the issuer's violations of law should not diminish his 


——— ments he has put in commercial circulation. The Uniform 
ae tinea Act soquinaains that the warehouseman be engaged ‘for 





profir oa ee eee ptt deme eacy nealing aay gt onge 
yo ogy warehouses. UCC art. 7-102, comment. Moreover, article 7 has a 
di (part 4) which sets forth “general obligations” imposed on an issuer 
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Applying the definition of the UWRA, is there anything to pre- 
vent a subsidiary corporation, the borrower-storer being the parent, 
from qualifying as a warehouseman? Of course, the subsidiary must 
be in the business, and a decision against subsidiary warehousing 
may turn upon the point that the only warehousing the subsidiary 
did was single-instance or purely occasional warehousing for the 
parent.** And, of course, the warehousing must be for profit. But 
suppose the subsidiary is in business for profit? Much may depend 
upon a court’s inclination to pierce the corporate veil. There is 
the danger that a subsidiary may be a mere puppet-on-a-string, and 
that the warehouse is a mere sham. Here the weakest phase of field 
warehousing is magnified. In institutional field warehousing, the 
custodian is regularly an employee or former employee of the 
storer. But the warehouseman himself is independent; and the 
total picture of the transaction, despite the dual relationship of 
the custodian, can convince a court that the warehouseman has 
acquired an independent possession. But where a subsidiary ware- 
houseman is involved, all factors in the picture may be subservient 
to the storer. The real question is, does the subsidiary have posses- 
sion?®® In any event, from a practical point of view, it would not 
generally be wise for a lender to trust the security of a warehousing 
operation to a subsidiary of the borrower.”® 

As indicated above, a reading of the UWRA can lead to the 
conclusion that receipts issued by a bailee who does not qualify as 
a “warehouseman” under section 58, will not create the special 
relationships provided for receipts under the Act."! But a sub- 
sidiary case, Lippincott Distrib. Co. v. Peoples Commercial & Sav. 
Bank,"? makes us think twice. Under a consignment arrangement, 
Lippincott sent goods to its consignee-factor, Union Grocers, for 
purpose of sale. Unknown to Lippincott, and apparently without 
its express or implied consent, Union Grocers obtained negotiable 
receipts for the goods from a wholly owned subsidiary, Union Com- 





of a “document” regardless of the fact that “the person issuing the document 
does not come within the definition of warehouseman if it purports to be a 
warehouse receipt.” UCC art. 7-401 (d). 

® Citizens Bank v. Willing, 109 Wash. 464, 186 Pac. 1072 (1920); distinguished, 
Laube v. Seattle Nat’l Bank, 130 Wash. 550, 228 Pac. 594 (1924). 

© For a discussion of the subsidiary warehouse problem, see authorities cited 
in note 32 supra. 

™ The dangers of accepting the receipts of a subsidiary are illustrated in Geil- 
fuss v. Corrigan, supra note 26, where the subsidiary was not a professional 
warehouseman. 


" See Hall & Co. v. Consolidated Packing Co., 55 Cal. App. 2d 651, 181 P.2d 
859 (1942). 
* 137 Ohio St. 399, 830 N.E.2d 691 (1940). 
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mercial Warehouse, located in the same building as the parent com- 
pany. Whether or not Union Commercial had any independent 
possession does not clearly appear. However, the court stated that 
the goods were deposited with Commercial." 

Union Grocers then pledged the receipts to Peoples Bank 
in substitution for other receipts securing an antecedent debt. 
In a contest between Lippincott and Peoples Bank as to rights in 
the goods, the critical question, in the mind of the court, was 
whether the UWRA applied. If it did, Peoples Bank, as the bona 
fide holder for value of negotiable receipts, prevailed over the con- 
signor. (Under the UWRA, “value” includes an antecedent debt.)"* 
If it did not, then consideration would have to be given to the 
provision in the Ohio Factors Act denying a pledgee of goods from 
a factor superior rights if the goods were accepted as security for 
an antecedent debt."® It was held that the UWRA applied,"* and 


the bank prevailed. 


™ On the question of possession, the lower court in Lippincott Distrib. Co. v. 
Peoples Commercial & Sav. Bank, 66 Ohio App. 72, 73, 31 N.E.2d 694, 695 (1940), 
found as facts: “Union Grocers, Inc., upon receipt of shipments deposited them 
with the warehouse company. . . . Union Commercial . . . occupied the same 
building with Union Grocers, Inc., and . . . [the] officers were inter! il 
There was apparently no evidence to indicate any independent control of 
merchandise by Union Commercial, which was obviously the rankest kind of 
subsidiary, created for a fraudulent purpose. But on appeal, Day, J., said: “So 
far as Appellee knew or had reason to believe, the Union Commercial Ware- 
house Company was a bona fide warehouse company,” and ap lied the maxim, 
“he who trusts most must suffer most.” Lippincott Distrib. Co. v. Peoples 

ial & Sav. Bank, 137 Ohio St. 399, 408, 30 N.E.2d 691, 695 (1940). 

™UWRA § 58. The court applied § 47 of the Act. Arguably, therefore, the 
court had to depend upon the Factor’s Act, partially, since at common law a 
factor has no poe to pledge his principal’s goods for his own debts. But in 
Interstate ing & Trust Co. v. Brown, 235 Fed. 32 (6th Cir. 1916), the court 
assumed that UWRA §§ 25, 41, supplanted common law limitations on the 
factor’s power. But see RA Bags This was not a case where the principal 
entrusted possession of a negotiable receipt to his agent. The principal did no 
such thing; he entrusted possession of goods. It was the agent who was respon- 
sible for the creation of the receipts, but the court felt that the principal was 
responsible for his agent’s fraud. 

The Ohio Factors Act, On10 Rev. Cope ANN. § 1311.54 (Page 1953), provided 
that factors or other agents entrusted with the ion of documentary evi- 
dences of title or merchandise for the purpose of sale shall be deemed the true 
owner so far as to give validity to a sale or other disposition to a person who 
gave value in good faith; but § 1311.55 ——: 

“Every person who accepts any merchandise on deposit from any agent 
. + as security for Pratng sense ee debt or demand, does not thereby 
acquire or enforce any right or interest in or to such merchandise or docu- 
ment, other than that which was possessed or might have been enforced by 
such agent at the time of such deposit.” 
Arguably, the bank gave new value in the Lippincott case, since the receipts in 
question were substituted for warehouse receipts of Union which the bank 
released. Thus, the bank did more than accept the merchandise “as securi' 





for an antecedent debt.” The court of a » whose decision was affirmed, 
felt that its decision, that UWRA app ied, “deletes from the con any 
question of antecedent debt or substitution of warehouse receipts.” Li t 
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In the opinion of the court, the situation was created by the con- 
signor’s misplaced reliance upon his factor, and the bank was in 
the position of an innocent purchaser of receipts which were regular 
on their face and properly endorsed. The opinion of the court 
indicates a disposition to apply the substantive provisions of the 
UWRA even though perhaps the warehouseman who issued the 
receipts did not qualify under the Act.”7 Possibly, we can say that 
as far as the honest but careless™* bank was concerned, the consignor 
was estopped to deny that the UWRA determined the case. 


2. Licensing Requirements 


To operate a field warehouse, the warehouseman is usually re- 
quired to obtain a license from the state in which the warehouse is 
to be located, and to submit to regulations which are conditions 
for obtaining and continuing to hold a license. Limits of space and 
energy do not permit the kind of complex treatment that would be 
needed to give a state by state picture in depth of licensing and 
accompanying regulatory measures. Only general treatment will 
be attempted, plus one or two specific illustrations. 

The most important aspect of these licensing requirements is their 
great variety. States differ widely in their regulation. Some have 
no licensing requirements; some license only certain types of ware- 
houses—for example, warehouses storing agricultural products; 





Distrib. Co. v. Peoples Commercial Sav. Bank, supra note 73, at 76, 31 N.E.2d at 
696. Precisely the same problem was involved in New York Sec. & Trust Co. v. 
Lipman, 91 Hun. 554 (Sup. Ct. 1895), aff'd, 157 N.Y. 551, 52 N.E. 595 (1899), 
involving the N.Y. Factor’s Act, N.Y. Lien Law § 182, first enacted in 1830— 
more than a decade before the Ohio Act (enacted in 1844). There the court 
held that “substitution was the equivalent of “money advanced” and was for 
“actual value.” 

It was held that UWRA’s conflicting provisions repealed Onlo Rev. Cope 
ANN. § 1311.55 (Page 1953), insofar as it was applied to the negotiation of a 
warehouse receipt. See UWRA § 60. 

™ The court of appeals had met the issue head on: 

“The Appellee’s claim of irregularity in the erepination of the Union Com- 
mercial Warehouse tem ny by the officers of Union Grocers, Inc., cannot 
change the rule applicable, even if it was a scheme by the agent to defraud 
its principal. Section 8508, General Code says that a ‘“warehouseman” 
means a person lawfully engaged in the business of storing goods for profit.’ 
It appears that the warehouse company was duly incorporated and was 
lawfully operating. The receipts issued complied with statutory require- 
ments. Again it must be said that plaintiff made the situation possible.” 
~~: Distrib Co. v. Peoples Commercial & Sav. Co., supra note 73, 
at 77, 31 N.E.2d at 697-98. 
Possibly the court felt that Union Commercial was “in the business” because 
the practice of issuing receipts to Union Grocers continued for about a year. 
This was not a case of single-instance storing for the parent company. Birnbaum, 
Form and Substance of Field Warehousing, 13 Law & ConTEMP. Pros. 579, 584 
(1948), discussed the Lippincott case from an estoppel wy EES 
™ The Lippincott trial court so found, supra note 73, at 72, 31 N.E.2d at 696. 








256 WISCONSIN LAW REVIEW [Vol. 1961 


some license practically every kind of warehouse storing property 
for hire. In some states, the warehouseman need obtain only a single 
license, which suffices for all warehouses he operates within the state. 
In other states, each warehouse must be separately licensed.”® 

A very general feature of state licensing laws is the requirement 
that the applicant must post a bond for the benefit of depositors. 
The fact that a warehouse is state bonded may mean much or little, 
as bonding requirements are often low. Often they relate to storage 
capacity and not to the value of products. A prospective lender 
upon field warehouse receipts should not place blind reliance upon 
state bonding. 

Obligations imposed upon -the warehouseman under a state 
licensing law sometimes provide protections to depositors which 
supplement those set forth in the UWRA or the Uniform Com- 
mercial Code.*° 

In general, the licensing requirements for field warehouses are 
those provided for public warehouses. It is extremely rare for a 
licensing statute to take cognizance of field warehouses as such. 
But absent an express exclusion, an attempt to argue that a statute 
providing for the licensing of public warehouses has no application 
to field warehouses would have little likelihood of success.* 

To say the least, state licensing laws are not orderly and sym- 
metrical. Some differences in classification—for example, special 
provisions for the regulation of warehouses storing agricultural 
products—may be reasonable and related to the dominant purposes 
of protecting those dealing with the warehouseman as depositors 
and protecting the health of the public. Even so, must they differ 
from state to state? Much remains to be done to secure greater uni- 
formity among the states in warehouse licensing procedures. ‘Those 
who despair of the possibilities of interstate cooperation toward 
uniformity in this area may feel that the only solution to the prob- 
lem is the passage of a United States Warehouse Act which would 





™In Wisconsin, for example, a single license suffices for all operations within 
the state under the usual licensing law. The application lists the warehouses 
which are to be covered, and if additional ones are added in the course of the 
year, the licensee is usually required only to notify the department of agricul- 
ture by letter. nd eo meee in Wisconsin are low, ranging from a 
minimum of $5,000 for 1 to square feet of storage space to a maximum of 


$25,000 for 150,000 square feet or more of storage space. However, the depart- 
ment reserves the t to demand additional security if deemed necessary. 
National field warehouse companies customarily file bonds considerably in excess 
of the required amount. The bonds are frequently issued by Lloyds of London. 

© William H. Banks Warehouses, Inc., v. Jean, 96 F. Supp. 731 (S.D. Idaho, 
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apply to all professional warehouses handling products which move 
in interstate commerce—an Act which would supplant state licens- 
ing regulation in the entire area. Licensing requirements are only 
some of the many state and local requirements which the ware- 
houseman may expect to encounter in the conduct of his business. 


3. Agreement Between Bank and Storer 


Field warehousing is usually a means to an end. The arrange- 
ment is often predicated upon a bank or other financer being willing 
to extend credit on the security of field warehouse receipts.** 

Primarily, the bank will rely upon the credit and capacity of the 
borrower, only secondarily upon the collateral. Nevertheless, the 
availability of collateral in the form of field warehouse receipts 
upon acceptable merchandise may tilt the scales in persuading the 
bank to give credit, or a larger amount of credit, to a particular 
applicant. It may also bring a favorable interest rate. 

The lending agreement between storer and bank may envisage 
a line of credit. Interest will probably be payable upon the actual 
balance of the loan, and the obligation may be payable upon de- 
mand. The bank may require the storer-borrower to execute one 
or more negotiable notes for the obligation. The storer may pledge 
all receipts and the goods they represent, present and future, as 
security for present and future advances. Possibly, a crossover clause 
may make all receipts and goods security for all obligations. The 
storer-borrower may warrant that all goods covered by receipts are 
and will be owned by the storer without encumbrances. A standing 
arrangement governing the release of goods from the warehouse 
may be included. Default clauses may give the bank, as pledgee of 


Sa The bank may routinize steps such as: (1) Approval of the borrower, 
including honesty, credit, and business skill, and the inventory, including its 
condition, quality, marketability, and absolute ownership; (2) determination 
of the percentage of inventory or other yardstick and other loan conditions, such 
as interest and terms of payment to be loaned; (3) approval of the warehouse- 
man from a financial and legal viewpoint; (4) approval of the warehouseman 
plan and the determination of the circumstances under which goods are to be 
released to the depositor; (5) approval of the insurance program; (6) establish- 
ment of record controls to keep up to date information on the status of inven- 
tory in the warehouse; (7) following up the account after loans are made to 
obviate exposures due to market price drops or impairment of the customer's 
financial position. It seems the extent of the policing of the warehouse carried 
on by banks varies. For discussions, see Griffin, Loans Secured by Field Ware. 
house Receipts, Bull. of Robert Morris Associates, March 1955, p. 208; Schaniel, 
Inventory and Receivable Financing, Bull. of Robert Morris iates, April 
1948, p. 427, 430; Schroer, Field Warehousing, Bull. of Robert Morris Associates, 
April 1945, p. 408; King, Technique of Financing Warehoused or Factored Mer- 
chandise, Bull. of Robert Morris Associates, July 1947, p. 70; Stephenson, Com- 
modity Loans, Bull. of Robert Morris Associates, Aug. 1949, p. 83; Rogers, 
Canned and Frozen Food Financing, Bull. of Robert Morris Associates, Nov. 
1953, p. 89. See also Jacospy & SAULNIER, op. cit. supra note 62. 
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the receipts, discretionary powers to dispose of the collateral. 

Various security-protection clauses may be included. For example, 
the storer may be required to carry insurance on the goods.**? The 
bank should be given the protection of the standard mortgagee 
clause. In addition to fire, the insurance should cover other likely 
risks to the extent that such coverage is available at nonprohibitive 
rates. A coinsurance clause may be inadvisable. The agreement 
may also oblige the borrower to furnish periodic statements of his 
financial condition, and authorize the representatives of the bank 
to visit the premises for inspection of inventory and records. 

In general, the terms of the agreement may be similar in many 
respects to the terms of other commercial loan agreements.** It is 
unlikely that the bank will be willing to make a loan in excess of 
the amount considered to be safely protected by the value of ware- 
housed goods. The maximum amount may be as low as one-half 
of such value. 


4. Agreement Between Storer and Warehouseman 


It may be assumed that the preliminary negotiations have taken 
place between the storer and the warehouseman. They may have 
been brought together by the storer’s bank, or a broker may have 
acted as go-between. In any event, these preliminary negotiations 
have led to selection of the site for a field warehouse and to agree- 
ment as to charges and mechanics of operation. The storer and 
warehouseman then sign a written contract.* 

In this agreement, the warehouseman agrees to conduct ware- 





® See Krall, Warehouse Receipts and Commodity Loans, Bull. of Robert Mor- 
ris Associates, Oct. 1949, p. 164. 

® Among the papers a ma — in lending on field warehouse receipts 
are (1) a note, (2) a certificate of valuation, (3) warehouse receipts and (4) in- 


surance co . A demand note is recommended. The certificate of valuation 
identifies and bes the goods covered by the warehouse receipt, and contains 
various representations as to the goods and ownership th . As stated by 
Krall: 


“This question of ownership is extremely important. At a meeting of 
bankers and warehousemen in Philadelphia about a year ago, it was stated 
by the warehousemen that they make no attempt to ascertain the true owner 
of the merchandise. If a og gt instructs that the receipt is to be made in 
such and such a name, this is done without any investigation on their part. 
It is definitely the responsibility of the bank to be sure that the borrower 
is the owner of the merchandise.” Jd. at 165. 

To avoid the pitfall of lending on consigned merchandise, Krall recommends 
requesting an invoice from the , or “having the merchandise drafted to 
you with a bill of ." Ibid. 

™ See SWEETSER, Op. cit. supra note 61, at 317, for a discussion chiefly based on 
the field warehouse storage agreement of American Express Field Warehousing 
Corporation, ye yee therein. The textual observations are also based upon 
consideration of the fcrm of another lending company. 
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houses upon designated premises. In turn, the storer warrants that 
all goods deposited and covered by receipts will be clear of encum- 
brances. The warehouseman may reserve the. right to store the 
goods of others in the warehouses.** 

A principal purpose of the agreement is to set forth the storage 
rates.** Total charges may include: (1) A fixed supervision fee for 
each location, figured either monthly or annually. (2) A monthly 
charge based upon the quantity or value of goods stored. (3) The 
salaries of all employees needed to operate the warehouse, and the 
outlay for all bonds, workmen’s compensation and other insurance 
coverage, and payroll taxes, including social security taxes, attribu- 
table to such employment. The warehouseman may add a handling 
charge of possibly one percent of the total. (4) The costs of license 
fees, permits and taxes levied by various units of government upon 
the field warehouse operation. (5) Possibly an installation fee. 
(6) All other costs deemed necessary and proper by the warehouse- 
man which are incurred in the operation of the warehouse, or in 
litigation incident to the conduct of the warehouse or the mainte- 
nance of possession of warehoused goods. It is obvious that some 
of these costs are not known at the outset. The storer thus subjects 
himself to some indeterminate liability. On the other hand, field 
warehousing tends to be less expensive than terminal warehousing 
since the storer provides the space and the personnel, and often 
saves in effecting delivery, in not paying withdrawal charges, and 
in having the goods readily available, etc.** 

The rates may be adjusted to the type of operation. In certain 
industries, competitive conditions or usage have led to special rate 
practices. In field warehouses handling canned goods, for example, 
a standard charge of one or more cents per case for the first 50,000 
or 100,000 cases, and an adjusted rate for quantities above that 
figure—the charge being for the entire season and not on a monthly 
basis, with no supervision fee—may be customary. Since the num- 
ber of cases declines as sales are made, it has been considered that 
the rate averages out acceptably. 





* The mosey may contain clauses: that all commodities of like description 
stored un ent may be stored together at fungible goods; that the 
warehouseman sha be covered as its interest may appear in insurance carried 
by the depositor on the ; that the warehouseman has a general lien on all 
goods stored; that if are . deposited for which no receipts are issued and no 

is made, they shall be solely at the tor’s risk. 
SWEETSER, op. cit. supra note 61, at 318-22. 

” Mr. R. C. Schall, vice president of the St. Paul Terminal Warehouse On 
observed: . in practically every instance, the field wareh 
ust a small fraction of terminal ch agin the orae exception mall 
{tems of high value.” Letter to R. H. C. Schall, April 16, 1958. 
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It is likely that the contract will be stated to last for three years, 
unless sooner terminated by the warehouseman under certain condi- 
tions. There may be a provision for automatic renewal for a like 
period, if notice to terminate is not given within a stated period. 
A long term is realistic, since field warehousing may last for several 
years. A suspension clause provides that no storage charges will be 
made for any year (or possibly any month) in which the services of 
the warehouseman are not employed, or in which receipts are not 
outstanding. 


5. Lease of Premises 


The storer’s premises are usually inspected by representatives of 
the field warehouse company. The site to be used for the field 
warehouse is checked as to physical suitability and compliance with 
local and state laws relating to the storage of the kind of goods to 
be warehoused. Then, having determined the precise area of the 
field warehouse, the storer leases the space to the field warehouse- 
man, and the lease may be recorded.** 

The form of lease is the warehouseman’s, and the language, in 
contrast to the usual lease, is pro-lessee. Its clauses are designed 
to confer rights upon the warehouseman and duties upon the storer. 
A typical field warehouse lease gives the warehouseman a leasehold 
interest in described premises for a stated term at a purely nominal 
rental of $1. It may include clauses giving the lessee exclusive con- 
trol over the leased premises, the right of access over premises 
retained by the storer, the free use of the lessor’s facilities in the con- 
duct of the operation, and the right to remove goods stored on the 
leased premises under defined conditions. The lessor is denied 
access to the leased premises except when permitted by the lessee. 
The lessor is obliged to keep the leased space in suitable condition, 
to provide all necessary equipment and services in the handling of 
stored goods, and to indemnify the lessee against all claims for 
damage arising out of use of the leased space or loss or damage to 
the goods.®* Utility charges and taxes are to be paid by the lessor, 
and the lessee will be denied the right to terminate the lease while 
any receipts are outstanding. 





58 See SWEETSER, op- cit. supra note 61 at 292-311, for description of steps taken. 
In In re C. A. Taylor Log & Lumber Co., 41 F.2d 249 (W.D. Wash. 1935), some 
emphasis was placed on the fact that the lease was duly recorded in dealing with 
the question of ostensible ownership.- But where recordation is not required it has 
no effect as constructive notice. MacDonald v. Aetna Indem. Co., Conn. 415, 
97 Atl. 332 (1916). 

® An indemnity clause in a lease was construed in Lawrence Warehouse Co. 
v. Best Lumber Co., 202 Ore. 77, 271 P.2d 661 (1954). 
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A detailed floor plan drawing, attached to the lease, particularizes 
the description of the leased premises. The space leased should not 
include space over which the borrower will continue to have un- 
restricted control—it should cover only that part of the borrower's 
premises which is to be used for the field warehouse. Otherwise, 
the lease would not comport with realities,°* and may lose its sig- 
nificance. Riders may be annexed to cover special situations, such 
as the storage of grain in bulk, liquids, or cold storage. 

The obvious purpose of the lease is to make a major contribu- 
tion to a picture of possession—the existence of a warehouse con- 
trolled by an independent warehouse company, albeit its location 
may be within or adjacent to premises controlled by the storer. The 
control of the space is step one to the establishment of control over 
the goods. While a pledge of goods on the borrower’s premises is 
possible without transfer of possession of the real estate, it is diffi- 
cult to conceive of a field warehouse, and financing through ware- 
house receipts, without giving the warehouseman control of the 
space.** 

The lease will be recorded, if recordation of leases is important 
in the jurisdiction. If the warehouse is on premises rented by the 
storer, the consent to the sublease will be obtained from the land- 
lord. 


6. Setting Up the Warehouse 


The actual setting up of the warehouse is a highly systematized 
procedure. Warehouse companies try to follow this procedure 
scrupulously.” 

The twin objectives are: (1) to assume control over the physical 
premises of the warehouse, and thus confirm the right of control 
given by the lease, and to assume control over the goods in the 
warehouse; and (2) to give sufficient publicity to the fact that the 
warehouseman is in possession of the space and the goods. 





See Security Warehousing Co. v. Hand, supra note 37. 

" A lease by itself may not be enough to establish a pledge of on the 

remises. American Can Co. v. Erie Preserving Co., 183 Fed. 96 (2d Cir. 1910). 
Samveneety, there may be a field pledge, an ibly even professional field 
warehousing, without a lease of the space on which the are stored. See 
Bank of Rome v. Haselton, 83 Tenn. 216, 133 A.L.R. 212 (1885). There may be 
a valid field warehouse even though the lessor has access. See Ribaudo v. Citi- 
zens Nat'l Bank, supra note 54. 

For a description of this procedure, see SWEETSER, op. cit. supra note 61, at 
307. The representative of the warehouseman in charge of setting up the field 
warehouse may be required to complete a detailed “setup” . would 


require him to fill in a check list which would take him over all of the possible 
steps he would take in establishing a valid field warehouse, and leaving it in 
good working order, with all parties properly instructed. 
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The procedures are designed to give assurance that a court will 
not regard the transaction as a sham. Possession of the goods in the 
warehouse must be established as a fact. Thus a pledge of receipts 
can equal a pledge of the goods. 

Where the field warehouse is in a building, as a general rule 
steps are taken to isolate the warehouse from the rest of the build- 
ing. Windows are barred, and locks are placed on doors leading 
into the warehouse. If only part of a floor is used, a partition is 
erected to separate the warehouse from the rest of the floor. The 
warehouseman takes possession of all keys. Thus efforts are made 
to deny all unauthorized access to the leased premises, and to allow 
the storer to enter the premises only with the permission and in the 
presence of a representative of the warehouseman. 

If access to the field warehouse is through the part of the build- 
ing occupied by the storer, the warehouseman obtains a key to the 
building, and has the right to enter the building at all times for 
the purpose of unrestricted access to the warehouse.®* If the ware- 
house is located in a yard or open space, these tight procedures may 
not always be feasible. The warehouseman may have to depend 
more fully upon the force of publicity. 

Conspicuous signs are posted inside and outside the leased prem- 
ises, advising that the control of the premises is in the warehouse- 
man as lessee. In addition, tags or cards are placed on or near the 
stacks of goods in the warehouse. These tags or cards reveal that 
the goods are warehoused and covered by receipts in favor of named 
financers.** 





*T su , as Holmes suggests, there may be a pledge of goods, located on 
jucuiiieas of tid ledgor, to which the pledgee has no right of access, vided, 
of course, the p r is effectively excluded from the goods themselves. See 
Union Trust Co. v. Wilson, 198 U.S. 530, 537 (1905). However, right of access 
is an important element in the picture of possession. 

“Despite some earlier language to the con , there seems to be nothing 
fatal se in allowing the storer access to the field warehouse. Philadelphia 
Warehouse Co. v. Winchester, 156 Fed. 600 (C.C. Del. 1907); McGaffey Canning 
Co. v. Bank of America, 109 Cal. App. 415, 294 Pac. 45 (1930); Bostian v. Park 
Nat'l Bank, 226 F.2d 753 (8th Cir. 1955). But see Friedman, Field Warehousing, 
42 Coium. L. Rev. 991, 1000 (1942). But if access to the goods includes a right 
to aoe of the goods free of the pledge, a fatal element has been introduced. 
amilton Ridge Lumber Sales Corp. v. Wilson, 25 F.2d 592 (4th Cir. 1928). It 
is in the latter sense that there is vitality to the dogma that the pledgor must 
be excluded. 

* The publicity element is often stressed as an essential in field warehousing. 
Bostian v. Park Nat’l Bank, id.; Security Warehousing Co. v. Hand, supra note 
90. In Ribaudo v. Citizens Nat'l Bank, supra note 91, at 984, publicity arrange- 
ments were described: “Liberally scattered around the premises and on doors 
and gates were signs in large and readable print showing possession by American 
Express. This was brought closely home by reference stack cards on numerous 
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7. The Custodian 


The operation of the warehouse usually requires that someone 
be present in the warehouse and charged with the responsibility for 
handling the goods. This person must be acting for the warehouse- 
man and not for the storer. 


This custodian or bonded agent is a controversial figure. He is 
appointed by the warehouseman, but is almost always the man who 
has been employed by the storer to look after the inventory and 
keep the inventory records. Now by some paper work he is made 
the employee of the warehouseman, though his work is for the most 
part the same as before. He is transferred from the payroll of the 
storer to the payroll of the warehouseman; his salary is paid by the 
warehouseman and charged to the storer as one of the costs of 
operating the warehouse. There is something humorous in these 
arrangements. Indeed it is easy to imagine the bewilderment of a 
humble citizen who has been chosen as custodian. He is informed 
that he will be made the employee of the warehouseman, but not 
to worry, as his “former” employer will pay the warehouseman to 
pay his salary, and will take him back the same as before when his 
roaming days are over. Of course, his new employer will not require 
all of his time for the job as custodian—as a matter of fact, that 
job won’t take much time, and in his “free” time it will be cricket 
for him to see what jobs his “former” employer may want him to 
do. All this, he learns, is to satisfy the law. He muses at the marvel- 
ousness of the law. 


The fact or fiction of his status as an employee of the warehouse- 
man is elaborately carried out. The warehouseman, for example, 
pays the social security tax on him; the warehouseman carries 
workmen’s compensation on him. But whose employee is he really? 
Who has the greater power over him? Whose work takes up most 
of his time? Is he really an employee or agent of both the storer and 
the warehouseman, an anomalous creature, half fish and half fowl? 

Obviously, the potential of danger to the security of the field 
warehouse operation is present wherever the custodian is a former 
employee of the storer. But it would be too expensive to have any- 
one else. Obviously, the storer may have great influence over such 





bins and shelves.” The signs read: 
“Warehouse 
of 
American Express 
Field Warehousing Corp. 
All Goods Are In Its Custody.” 
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custodian. In a case like this, can it be said that the warehouseman 
controls the field warehouse? 

The Administrator of the United States Warehouse Act has taken 
the position that field warehouses with a former employee of the 
storer as custodian may not be licensed under the Act. To him such 
arrangement has an unacceptable potential of abuse. In similar 
vein, the Comptroller of the Currency has opined that loans secured 
by field warehouse receipts cannot be made to any one borrower 
in excess of 10 percent of the capital and surplus of a bank gov- 
erned by the National Banking Act, where the warehouse is under 
the custodianship of a former employee of the storer.% 

In any event, all field warehouse company representatives inter- 
viewed claimed that the former employee system had worked out 
very well—that experience showed these fears were groundless. 
Only a most elaborate independent survey, covering hundreds of 
field warehouses, could prove or disprove such statements. The 
statements of these representatives must be taken as expert, though 
not disinterested, testimony. 

It should, however, appear that the custodian is the human factor 
in the equation, the weakest link in field warehousing. If the sys- 
tem breaks down, it is likely to be the result of his acts or omissions. 
The custodian may fail to maintain the independent possession of 
the warehouseman. He may give the storer free access to the prem- 
ises,°* or may leave the keys with the storer. He may make errors 
in reports and calculations.** The release of goods from the ware- 
house contrary to instructions may be permitted, sometimes fraudu- 
lently, sometimes in good faith. He may be guilty of conversion to 
his own use, or of not taking care of the inventory. The integrity 
of the receipts may be jeopardized; the warehouseman may become 
liable for his misdeeds. These are inevitable risks. 

Field warehouse companies have procedures designed to mini- 
mize these risks.*° Illustrative are the procedures followed by one 
large field warehouse company: 

(1) The employee and the field warehouse company sign a written 





* Opinion of Comptroller of the Currency regarding Regulation A, Section 6 
of exception to the 10% rule. See Griffin, Loans Secured by Field Warehouse 
Receipts, Bull. of Robert Morris Associates, March 1955, pp. 208, 210. 

* Held not controlling in Bostian v. Park Nat'l Bank, supra note 94. But see 
Security Warehousin . Vv. Hand, supra note 48, at 39. Pittman v. Union 
Planters Nat'l Bank & Trust Co., 118 F.2d 211, 213 (6th Cir. 1941) (breakdown 
in policing may affect innocent lender's rights). 

See Nasif v. Lawrence Warehouse Co., 122 F. Supp. 562 (S.D. Miss. 1954), 
aff'd, 219 F.2d 536 (5th Cir. 1955). 

® See Twohig v. Lawrence Warehouse Co., 118 F. Supp. 322 (N.D. Iowa 1954). 

1 See SWEETSER, Op. cit. supra note 61, at 310. 
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agreement. Herein the company appoints the employee as custo- 
dian of the warehouse, and the employee accepts the appointment. 
The compensation is stated. The employee certifies that he is not 
an officer of the storer, does not have any financial interest in the 
storer, and is not related to any of the principals. The employee 
acknowledges receipt of written instructions and the locks to the 
warehouse, and he agrees to be responsible for any damage to goods 
which may occur by reason of his negligence or unlawful acts. The 
employment may be terminated by the employee upon thirty days’ 
notice, and by the warehouseman at will. In any event it will cease 
when the storage contract is terminated, or when all merchandise 
covered by receipts has been duly released. 


(2) Written instructions are delivered to the employee. He is 
directed not to issue receiving reports until goods are actually 
received; to keep the warehouse locked at all times when not pres- 
ent; to deliver the keys only to bonded representatives of the ware- 
houseman; to give no one except employees of the warehouseman 
free access to the premises; to see that the warehouseman’s signs 
remain conspicuously posted; to release goods only in accordance 
with instructions; to make out stack cards for each lot of goods, and 
to place the cards upon each lot; and at stated times to report to 
the warehouseman on the condition of the warehouse, using pro- 
vided forms. 

(3) An application for a fidelity bond, giving financial and per- 
sonal history, is filled out by the employee and signed by him. The 
applicant agrees on the reverse side of the application to indemnify 
the insurer for any losses which may be attributable to him. Former 
employers are contacted by letter and requested to answer questions 
bearing upon the applicant's reliability. The application is proc- 
essed and the employee is covered by a blanket fidelity bond. He 
becomes a bonded agent. 

(4) A confirmatory letter advising the employee of his appoint- 
ment is given to him, and he is asked to sign and return an enclosed 
copy. In a roundabout way the letter tells him that he may continue 
to do work for his former employer, but he is advised that he is not 
to accept instructions from anyone but the warehouseman with 
respect to the operation of the warehouse. 

(5) A confirmatory letter is sent to the storer—the former em- 
ployer. He is advised of the appointment, and instructed to fill 
out, at the end of each pay period, a “Time Record and Payroll 
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Report’’*” setting forth the total earnings of the employee, the 
hours worked, regular and overtime, the rates of compensation, the 
number of exemptions claimed by the employee, and the amount of 
other deductions, and to have the employee certify to his daily time. 
The storer is to send the warehouseman a check for total earnings, 
plus the cost of the various payroll taxes and insurance. It is com- 
mon practice for the field warehouse company to pay the bonded 
personnel prior to the receipt of wages from the storer. 

(6) The bonded agent is required to send to the warehouseman 
weekly or monthly reports on the condition of the warehouse. The 
form of report searchingly requires specific answers to questions 
having to do with the security of the warehouse and the goods, and 
the performance of duties by the bonded agent. In some instances 
a daily report is required. Every month this bonded agent-former 
employee is to send in a “Record of Daily Totals,” stating per day 
the amount of merchandise received, withdrawn, on hand, and on 
warehouse receipts. Sometimes he is warned that no more than 90 
percent of the total amount on hand can be placed under ware- 
house receipts. The balance would be a safety factor. 

(7) He is also to maintain suitable inventory records on the 
premises. 

(8) The watchman is also bonded, and a written agreement 
appointing him bonded agent is signed. He agrees to be respon- 
sible to the warehouseman for any loss or damage to goods arising 
from his negligence or wrongful act. He is permitted access to the 
premises for the purpose of performing his duties, and agrees not 
to remove, or permit others to remove, goods from the premises. 

Considering the particularity with which the duties of the cus- 
todian are delineated, the care with which those duties are commu- 
nicated to the custodian, and the fact that the custodian is bonded 
and answerable to the warehouseman and the bonding company, 
it becomes clear that great efforts are made to minimize the chances 
of collusion growing out of the fact that the custodian is frequently 
of necessity a former employee of the storer. Answerability to a 
bonding company is no light thing. Bonding companies do not 
assume fatherly attitudes toward people who have made them pay 
for conversions.?®? 

These precautions reduce the weight of criticism. Realists may 





1°! Despite the presence of the custodian on the payrolls of the warehouseman, 
it has been ruled that his employment is exempt from the standards of the 
Federal Fair Labor Standards Act, where cannery field warehousing is concerned. 
See Las. Ret. Rep., 35-379. 

%9 See SWEETSER, op. cit. supra note 61, at 313. 
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say that the custodian is still the employee of the storer, all pretense 
aside. But even so, have not duties been effectively imposed upon 
him, adverse to the storer, with the result that his dual role is still 
consistent with the maintenance of a valid independent warehouse? 
Cases in the area of field pledges may be cited where a pledge has 
been upheld upon weaker facts than these—e.g., where a present 
employee of the pledgor has been entrusted with possession, to 
hold as agent for the pledgee.1 

The efficacy of the field warehouse depends upon a consideration 
of all of the facts. The position of the custodian is only one phase. 
The real question is: Considering the sum total of the procedures 
followed by field warehouse companies to achieve possession of the 
premises and the goods therein, is there anything so inherently 
contradictory in the fact that the bonded custodian is a former 
employee of the storer, that the warehouse ipso facto loses its reality? 
The trend of the decisions indicates that the answer is no. That 
is not to say, of course, that unfavorable consequences to the ware- 
houseman’s possessory rights and the financer’s interest as pledgee 
of the receipts may not ensue if the custodian actually deviates from 
his instructions, colludes with the stores, or permits the storer to 
exercise dominion over the warehouse. 


8. Policing the Warehouse 


If the safety of the warehouse is to be maintained, it behooves 
the warehouseman to carry out systematic operations to double 
check the activities of the custodian. To some extent these will 
consist of a review of the reports made by the custodian to the 
central office. But on the spot checking is also necessary. Repre- 
sentatives of the warehouseman must make surprise visits to the field 





108 See, ¢.g., Sumner v. Hamlet, 29 Mass. (12 Pick.) 76 (1831). 

1%In Love v. Export Storage Co., 143 Fed. 1, 14 (6th Cir. 1906), it was ob- 
served: “It is unimpertant that at the time of his appointment as custodian he 
was the servant of the hardwood company and continued such after his appoint- 
ment and received no other pay than the — him by the hardwood com- 

y ....” In Simpson & Doeller Co. v. & Nichols Corp., 25 F. Supp. 

500, 202 (S.D. Ohio 1938), it was declared: “It makes no difference who paid 
salary, or that he — have been a former employee of the Sears & Nichols 
Corporation.” In Philadelphia Warehouse Co. v. Winchester, supra note 94, it 
was immaterial that the custodian was also an officer of the storer. See also 
sme Sage St. Louis Terminal Warehouse Co., 189 F.2d 818 (8th Cir. 1951); 
Ribaudo v. Citizens Nat'l Bank, supra note 54. It hardly need be observed that 
a custodian is not always necessary to a good picture of possession. In In re 
C. A. Taylor Log & Lumber Co., supra note 88, at 252, it was observed that in 
view of recording of the lease and the placarding of the yard, and the sten- 
ciling and placarding of the piles of lumber, “it cannot be truthfully said that 
the: cearage exmngeny: by S08: PAIRS: 8, nnnenNIT ee & fasene Baer 
premises clothed the bankrupt with ostensible ownership of the lumber.” 
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warehouse. They must see that the physical evidences of possession 
are maintained. They must inspect the stored merchandise, ascer- 
tain its conditions, and be sure that there are no shortages. The 
prospect of such visits should be a deterrent to wrongdoing.’ 
Ideally, perhaps the financer should make his own independent 
investigations. Actually, however, the financer may not be suffi- 
ciently staffed and experienced. The financer may rely upon the 
policing efforts of the warehouseman.’ 


9. Segregation and Identification of Goods 
The Uniform Warehouse Receipts Act, at section 22, provides: 


Except as provided in the following section, a warehouseman 
shall keep the goods so far separate from Use of other deposi- 
tors, and from other goods of the same depositor for which a 
a receipt has been issued, as to permit at all times the 
identification and redelivery of the goods deposited. 


The UWRA further qualifies this at section 23: 


If authorized by agreement or by custom, a warehouseman may 
ming fungible goods with other goods of the same kind and 
grade. In such case the various depositors of the mingled goods 
shall own the entire mass in common and each depositor shall 
be entitled to such portion thereof as the amount deposited by 
him bears to the whole. 


The requirement of segregation imposed by section 22 is segre- 
gation by receipt, and not simply segregation of one depositor’s 
property from the property of other depositors or the property of 
the warehouseman. Goods must remain identifiable according to 
receipt. Separation assures identification. Identification assures the 
matching of orders for the delivery of goods covered by a designated 





** A form for an “auditor's report” prepared by St. Paul Terminal Warehouse 
Co. requires the auditor to answer detailed questions on the condition of the 
warehouse and stocks, on the personnel in the warehouse, and on the storer. 
At the end is a heading “General Remarks and Suggestions.” A “note” under 
this states: 

“The questions contained in this report are merely leads. The Auditor must 
follow his own initiative, and must realize the vital importance of his duties. 


He is responsible for the proper conduct of the warehouse, the rding 
of our interests, and for the correction of all deficiencies. In the following 
of this he should set forth what steps he took to correct malprac- 


tices and deficiencies and offer practical suggestions for improvements at the 
warehouse. Above all things, the Auditor must ensure that each warehouse 
operation complies with the provisions of the Uniform Warehouse Receipts 


%* For an elaborate treatment of policing by a bank, see SwEETsER, op. cit. 
supra note 61, at 371-89. Large field warehouse companies supply parties with a 
complete I.B.M. report of monthly warehouse activities. See Comment, 69 YALE 
L.J. 663, 679 (1960). 
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receipt with the precise goods for which the receipt was issued. As 
applied to field warehousing, a system which assures segregation 
and identification will go a long way toward convincing a court 
that a bona fide security arrangement is being conducted." 

Except for fungible goods, it is the practice of field warehousemen 
to keep goods covered by separate warehouse receipts in separate 
piles or divisions, and to place on or near each pile or division a 
so-called stack card. In addition to assisting in identification, the 
stack card has notations of the original amount of goods covered 
by the receipt, withdrawals and present amount, and the name of 
the holder of the receipt.1 

Segregation and identification become particularly important 
where the goods in the warehouse are covere:d by receipts issued in 
favor of more than one financer, or where there are free goods in 
the warehouse. Free goods—goods for which receipts have not been 
issued and which have not been pledged by the storer—are often 
present in a field warehouse. (These are to be distinguished from 
excess goods held as a necessary safety factor to guard against 
damage to or shortage of warehoused goods.) The storer has a right 
to have these goods released to him on demand. The presence of 
free goods in the warehouse has not seemed to disturb the courts, 
where the free goods are segregated and can be identified. 

Where goods are not fungible, the only safe practice for the field 
warehouseman is to follow section 22 scrupulously. But if we in- 
quire what consequences will ensue if there is not strict compliance, 
the answer is not clear. No consequences are expressly stated in the 
UWRA.1° It seems obvious that the warehouseman will be civily 





1 But segregation and identification must be meaningful in restricting the 
pledgor’s dealings with the goods, and tags on goods may be inconspicuous so 
that they may not be enough in themselves to give notoriety. In re Rodgers, 
125 Fed. 169 (7th Cir. 1903). In regard to the insufficiency of tags without more 
to suffice to perfect pledge, see Wendel v. Smith, 291 Pa. 247, 139 Atl. 873 (1927); 
Hyman v. Semmes, 26 F.2d 10 (6th Cir. 1928). 

1 See SWEETSER, Op. cit. supra note 61, at 349. 

1®In Heffron v. Bank of Am. Nat'l Trust & Sav. Ass’n, 113 F.2d 239 (9th Cir. 
1940), there was “free” steel in the warehouse. But the court observed that 
cards showing the name of the pledgee, the amount of steel, and the number of 
pieces and dimensions of pieces, were placed on the various piles of steel. These 
items were included in the receipts, and “it was the custom to se te the free 

from the pledged goods by a steel band or wire.” But the fact that 
not “manifested” were od in and taken out of enclosures by emplo of the 
storer did not help in rity Warehousing Co. v. Hand, 143 Fed. 32, 39 (7th 
Cir. 1906). 

4° The criminal penalties of UWRA §§ 50-55 do not apply. If the warehouse- 
man delivers the goods to one who is not lawfully entitled, he may be liable for 
conversion under UWRA § 10. If he mixed the nonfungible goods of several 
receipt holders, he might be liable to each for the value of the goods at the time 
of conversion, unless permitted to do so. 
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liable to the receipt holder for any damage which may be sustained 
as a result of such failure, unless the receipt holder has consented 
to deviation from section 22. If the only deviation consists of a 
failure to keep pledged goods separate and identified according to 
receipt, but still all of the pledged goods are segregated from un- 
pledged goods, the deviation is apt to seem purely technical. If the 
deviation consists of indiscriminate mixing of pledged and un- 
pledged goods which are not fungible, with resultant loss of identi- 
fiability, it is more serious. It seems obvious that the warehouseman 
will be liable for conversion in a case like this, unless the receipt 
holder consented. Section 22 has no built-in answers as to the effect 
of deviations upon (a) the interest of the receipt holder in the 
goods, or (b) the liability of the warehouseman to the receipt 
holder. 


Section 22 seems to frown upon any system which would permit 
the borrower, with the lender’s consent, to substitute other goods 
for goods covered by the receipt. It seems to require that the ware- 
houseman remain able to deliver the identical goods deposited. 
Substitutions should be accomplished (if substitutions are accept- 
able to the financer) by cancelling the old receipt upon release of 
the goods and issuing a new receipt for the substitutions. But if 
this routine is shortcut, and substitutions are made under the old 
receipt, is it not reasonable to say that the pledgee of the receipt 
has a transferred security interest for new value in the substituted 





™ In In re Wyoming Valley Collieries Co., 29 F. Supp. 106, 109 (M.D. Pa. 1939), 
Watson, J., observed: 
“[I]t is contended that the mingling of the coal represented by the receipts 
is in violation of the Pennsylvania Warehouse Receipts Act; 6 Purdon’s 
Statutes, § 152; and that, therefore, the receipts are invalid. There would 
seem to be little need for determining this question in view of the fact that 
the cases seem to treat these plans as ordinary pledges rather than strict 
warehousing arrangements. There are present all of the elements of a valid 
pledge.” 
However, he went on to find that the goods (coal) were fungible within the 
exception granted by section 153 (UWRA § 23). But a stricter attitude is ex- 
pressed in Interstate Banking & Trust Co. v. Brown, supra note 74. The impor- 
tance of tion and marking, to insure identification, of nonfungible by 
lies in tials: (1) Failure to separate and identify as those the 
receipt holder may result in loss of the receipt holder’s lien; (2) a delivery of 
other goods to the recei a a are transfer; (3) the ware- 
houseman might be liable in conversion for failure to deliver the goods described. 


These possibilities would seem to be minimized, if not entirely obviated, if all 
goods in the field warehouse were pledged to the same receipt holder (except 
where spoilage resulted from failure to deliver goods called for in the order). 
If, however, there are free goods on the premises, or goods receipted to other 
holders, it behooves the warehouseman re - spr | mates identification 
a eee specific . See also 

les Bank v. Aetna Indem. Co., 91 Conn. 57, 98 Ach 358 = 


353 (1916). 
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goods?1## This much seems clear; the warehouseman departs from 
the strictures of section 22 at his peril. 

Where goods are fungible, section 23 permits commingling, if 
authorized by agreement or custom. Segregation and identification 
are not necessary to the preservation of property rights—the receipt 
holders acquire undivided rights in the whole as tenants in common. 

It seems evident that section 23 does not go all the way to permit 
parties freely to create fungibility by contract'**—that goods must 
be fungible by nature or susceptible of treatment as fungible. 
“‘Fungible goods’ means goods of which any unit is, from its nature 
or by mercantile custom, treated as the equivalent of any other 
unit.”114 What goods may come within this definition is obviously 
a matter of some controversy.™* 





u2 Blydenstein v. New York Sec. & Trust Co., 67 Fed. 469 (2d Cir. 1895); New 
York Sec. & Trust Co. v. Lipman, supra note 75. In Bush v. Export Storage Co., 
136 Fed. 918 (C.C.E.D. Tenn. 1904), a slip-shod system of substitution ran the 
gamut successfully. Manufacturing material was kept in piles. Apparently the 
substitutions were made without surrender of warehouse receipts or notification 
to the receipt holder. A system of substitutions was frowned upon in Geilfuss v. 
Corrigan, 95 Wis. 651, 668-70, 70 N.W. 306, 311-12 dy (pig iron), as an ele- 
ment in a decision that the bank had acquired no valid pledge. Here the all 
“pledgor” was permitted to make the substitutions. There was no supervision 
of substitutions by an independent warehouse company. But in Sexton v. Kessler, 
225 US. 90 (1912), a pledge of intangibles was upheld despite the power of the 
pledgor in possession to make substitutions. It cannot be overemphasized, how- 
ever, that for its own protection, as well as the bank’s, it behooves a warehouse- 
man not to permit custodians to substitute goods. 

48 Before the UWRA, there was considerable confusion of authority on the 
question of whether a financer could acquire a pledgee’s rights in an unsegre- 
gated portion of goods which were fungible by “nature,” custom or agreement. 
The situation seems to parallel the pre-sales act situation in the case of a saie. 
It could be held that the financer acquired a kind of equitable tenancy in com- 
mon, Hopkins v. National & Shawmut Bank, 293 Fed. (5th Cir. 1923), cert. 
denied, 263 U.S. 722 (1924), or “an inchoate lien” which could be perfected by 
taking possession before levy or bankruptcy. See Peoples Bank v. Aetna Indem. 
Co., supra note 111. The latter view was obviously less favorable, since the 
financer was protected only if he succeeded in the race of diligence. It was 
observed: 


“At one time the obtaining of constructive possession within the four months 
iod was allowed to relate back where the larger mass was i 
ut not where withdrawals from the mass and additions to it were made 
penne. ¢ the goods involved were fungible, and an amount larger than that 
cov by the receipts always kept on hand.” Note, 28 Cotum. L. Rev. 943, 
947 (1928). 
A Pa 2 note declares that UWRA §§ 23, 24, “state the general Ameri- 
can law.” 3 U.LA. § 24. 
™4UWRA § 58. 
u5In Interstate Banking & Trust Co. v. Brown, supra note 74, it appeared 
that some cotton warehousemen in Memphis had long been in the habit of 
issuing receipts for sales of cotton without reference to particular, identifiable 
bales, 


to be negotiable, as security for loans of $50 per bale, al the bales varied 
from about $20 to $90 in selling value. The receipts were not to be statu- 
tory receipts under UWRA § 23. The claims of the receipt h 

were beld 20 be inferior to that of consignors, who hed eatsased ‘quete.en-2 
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May cases of canned goods qualify under section 23 as fungible 
goods? It has been stated that canned goods are treated as fungible 
by trade custom. The output of a canner is classified by kind, 
grade and quantity per can. Throughout a canning season a can- 
ner’s product will vary with differences in taste, sweetness, appear- 
ance, etc., attributable to origin, harvesting and maturity. Sales are 
generally made by sample, and the price the buyer pays will be 
determined by his judgment of separate lots. (Sometimes sales are 
by government grade certificates.) The limits of fungibility may 
thus be the canner’s separate lots. In the case of peas, for example, 
the products of a single field are separated according to their 
diameter. They are then canned and placed in separate lots accord- 
ing to diameter, specific gravity, and size of can. Probably, there- 
fore, the canned peas should be treated as fungible only within 
each lot. But because of standardization in heat processing, it 
should not be necessary to try to separate them into different heat 
processings. 

From the point of view of the bank which finances the canner, 
however, it may be that limitation of fungibility to lot is not essen- 
tial. Banks customarily lend so much per case, depending on the 
size of the cans, but without discriminating between lots. (Some- 
times they lend upon government grade certificates.) Making allow- 
ance for possible variations in grade, the banks can probably deter- 
mine a release value per case which will be ample to assure satis- 
factory reduction of the loan. Thus it may make no difference to 
the bank what cans of the same size are withdrawn during the stor- 
age season, nor what receipts are charged. As far as the bank is 





depositing factor, and the trustee in bankruptcy of the factor neither of whom, 
it was held, was estopped. Denison, J., observed: 

“[G]Joods may be of one of three classes: Inherently fungible, or capable of 

acquiring that quality by agreement, or quite incapable thereof. Bushels of 

wheat of the same grade are necessarily the equivalent of each other; barrels 

of flour may or may not have that mutual relationship—presumptively, 

do not . . . —though the interested P meee 4 intelligently consent 

that flour shall be so considered; but that should be any express agree- 

ment or any contract-raising custom whereby a bolt of cloth and a case of 

boots and shoes should be treated as equivalent to each other is beyond 

comprehension. We take it, the statute, section 23, must mean only that the 

right of the warehouseman to mix articles so as to lose their identity and 

his right to deliver on a receipt, not the thing which he received but other 

uivalents, are to be confined to the first two classes ...” Id. at 40. 

See Edwards v. Cleveland Mill & Power Co., 193 N.C. 780, 138 SE. 131 

(1927); but cf. Hopkins v. National Shawmut Bank, supra note 113. In In re 

Wyoming Valley Collieries Co., supra note 111, ungraded coal awaiting screening 
was held under the circumstances to be fungible 

48 See letter From Donald K. Miller to Law Revision Commission of the State 

of New York, N.Y. Leg. Doc. (1954) No. 65 (F), quoted in SwEetser, FINANCING 

Goons 334-35 (1957). 
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concerned, it may be willing to have all canned goods of the same 
kind and size in the field warehouse treated as fungible. It has been 
held that canned salmon may be treated as fungible under the 
UWRA.2"" 

One field warehousing company is reviewing its procedures for 
handling canned foods with a view to achieving greater fungibility. 
The result may be to save a considerable amount of paper work. For 
example, in 1957 in one field warehouse, canned goods were held 
on about 300 separate warehouse receipts. Making allowance for 
variances in kind of product, quality and size of can, the minimum 
number of groups of food products was about 100. The warehouse- 
man is now thinking about obtaining the consent of the banks 
which are pledgees of field warehouse receipts on canned goods to 
permit this restricted fungibility. 

Under the Uniform Commercial Code, fungibility by contract 
is recognized.11* Adoption of the Code could result in considerable 
streamlining of warehouse procedures. Bales of cotton, for example, 
could be assigned a uniform release value, and released without 
reference to warehouse receipt, though the bales may vary in weight 
and quality, provided, of course, the lender agrees. The lender 
would be apt to agree if he advanced money at a uniform rate per 
bale and if his security was ample. Similarly, canned goods could 
be treated as fungible, without regard to variations in grade. 

Where, under a fungible system, unpledged goods are commingled 
with pledged goods, there are certain dangers. One writer has 
challenged the legality of the practice. While there is precedent 
to support the practice,12° the lender must be convinced that the 
quality of the group is uniform—that the borrower’s withdrawals 
will not syphon off the cream. The danger could be real under a 
fungibility-by-contract system.*** 

"7 Standard Bank of Can. v. Lowman, | F.2d 935 (W.D. Wash. 1924). 

48 UCC art. 7-207 (1) declares that the warehouseman must keep goods separate 
so as to permit identification and delivery of the goods, except that different lots 
of fungible goods may be commingled. UCC art. 1-201 (17) defines “fungible” 


to mean “goods . . . of which any unit is, by nature or ape of the trade, the 
equivalent of any other like unit. Goods which are not fungible shall be deemed 
fungible for the purposes of this act to the extent that under a particular agree- 
ment or document unlike units are treated as equivalent.” 

4° Friedman, Field Warehousing, 42 Cotum. L. Rev. 991, 1000 (1942). 

1 Simpson & Doeller Co. v. Sears & Nichols .. Supra note 104, at 203: 
“The point is also raised, that pledged and goods of the same variety 
were commingled and it is claimed that this fact shows that the Storage 
Company did not have possession of the pl goods. Such a deduction 
would place a warped construction upon the shown. The were 
fungible both by virtue of the contract between the Sears & Nichols Cor- 

ration and the Storage Company, and as a matter of law.” 

Ree Interstate Banking & Trust Co. v. Brown, supra note 74, at 41. See 
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Segregation and identification of warehoused goods tie in with 
the handling of release of goods from the warehouse. Section 22 of 
the UWRA says as much. But before treating the release of goods, 
we must examine the important piece of paper that comes into the 
hands of the financer—the document that is pledged to him as 
security for the loan. This document, the warehouse receipt, will 
be discussed in Part II of this article, along with an examination of 
In re United Wholesalers, Inc.,22 a recent case of considerable 
significance. 


APPENDIX A 
NoTE ON EQUITABLE PLEDGES 


The circumstances under which courts have treated an imperfect pledge as an 
equitable pledge, and the results of such classification, are not easily set forth. 
See Comment, 51 YALE L.J. 431 (1942). We must not lose sight of the fact that 
behind the formal expressions and approaches of courts, economic conflicts are 
involved. For diagnosis of the questions in economic respects, see Britton, 
Equitable Liens—A Tentative Analysis of the Problem, 8 N.C.L. Rev. 388, 396- 
400 Napa The force of equitable liens, when ized, will depend upon 
specific facts including, of course, the rival equities of the contentants. Litiga- 
tion regarding equitable liens affords counsel an opportunity to dwell upon 
refinements of facts. 

First, there is the basic question as to whether or not a particular imperfect 
pledge should be classified as an equitable pledge, or whether the transaction 

no impact, or perhaps even a negative impact, upon specific property. It is 
not enough to show that the parties have fastened their thinking upon specific 
subject matter; though of course identification is normally a prerequisite to an 
equitable, as it is to a legal, pledge. More is required; it seems that a court 
must feel that the pledgee’s position with respect to the property is an equitable 
one, and this may depend upon the seriousness with which the court views the 
imperfections of the transaction. See Security Warehousing Co. v. Hand, 206 
US. 415, 420 (1907). The equitable pledge approach was a ected in Pitt- 
man v. Union Planters Nat’l Bank & Trust Co., 118 F.2d 211 (6th Cir. 1941), 
where there were no signs ted and no segregation. But, the approach was 
accepted in MacDonald v. Aetna Indem. Co., 90 Conn. 415, 97 Atl. 332 (1916), 
where there were somewhat similar circumstances, except for the fact that in the 
latter case crv yess was taken two weeks before the pledgor’s bankruptcy. In a 
urported field warehousing transaction, where the warehouseman has not estab- 
fished ion, the fact that a receipt holder has innocently given value on the 
supposition that a valid warehouse existed, pr prompt a court to look upon 
the transaction as an equitable pledge. Certainly there is a special equity sup- 
meets the position of one who has given new value in the regular course of 
usiness in reliance upon the sup security of specific assets. It may be that 
the equity of one who has financed the acquisition of the goods, in reliance u 
a sup security, is even higher. See Comment, 34 YALE L.J. 891, 895 (1925), 

If the court is willing to classify a claimant's position as that of an equitab 
pledgee, the next question is, how is that position to be compared with the equity 
of the counter claimant? Suppose, for example, that the adverse is an 
attaching or levying creditor of the pledgor. at are the rival rights? There 
are classes of equitable liens which p 1 over levies of creditors of the lienee, 
ex possibly where a creditor may show that he affirmatively relied upon the 

fic asset in extending credit, and that some act or failure of the equitable 


Supervisor of Pub. Accounts v. Patorno Wines & Distilling Corp., 181 La. 814, 
160 So. 423 (1985). 
12 974 F.2d 316 (7th Cir. 1960). 
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lienor contributed to this reliance. But it seems, in the case of the equitable 
pledge, that the meen view gives an execution creditor of the p a 
superior right if he acts before the pledgee takes possession, even tho’ the 
creditor cannot establish the special equity of specific reliance. RESTATEMENT, 
SECURITY + Se pa That is, unless the creditor before he extended credit had 
been notified of the existence of the equitable pledge, notice before levy will not 
be enough. Ibid. The problem is discussed in Glenn, The Re ee or Pledge,” 
Creditors’ Rights, and the Chandler Act, 25 Va. L. Rev. , 434-37 (1 a 
referring to provisions of the Unirorm Trust Receipts Act and the UNIFORM 
ConpITIONAL SALEs Act. The problem may be affected, in the minds of some 
courts, by statutory provisions relating to the time when a levy becomes effective 
to create a lien upon goods, e.g., time of delivery of writ to sheriff's office or 
time of actual levy. See 2 FREEMAN, Executions § 200 (3d ed. 1900). But the 
Restatement of Security view suggests that statutes are irrelevant; notice before 
the time the creditor acquires a lien is not enough. 

Being generally vulnerable to creditor , the equitable would seem 
to have a limited value as an alternative to ledge. It ive between 
the parties and against third party converters, although the equitable Bm ope 
remedies are not necessarily the same as those of a | ledgee. McCoy v. 
American Express Co., 253 N.Y. 477, 171 N.E. 749 (19 i in Glenn, 
supra at 423-24; Ni Yusen Kaisha v. Ramijiban Serowgee, [1938] L.R. 
Indian App. (P.C.) 429. A general assignee for the benefit of creditors is some- 
times held to take subject to an equitable pledge interest enforceable against 
the assignor-debtor. See Union Trust Co. v. Trumbull, 137 Ill. 146, 27 N.E. 24 
(1891); but see Comment, supra at 441-42. , 

The princi importance of the equitable pledge has been in bankruptcy 
piohendinen: nti 938, the doctrine of equitable pledges (and the Kindred 
doctrine of equitable mortgages) cut deep into the power of a trustee in bank- 
ruptcy to set aside preferences. Time after time a person holding an im 

ledge interest managed to take ion of the res on the eve of the debtor's 

ankruptcy, and was saved from loss of the res as a voidable preference by the 
principle of relation back. This depends upon state law. See Goldstein v. Rusch, 
54 F.2d 86 (S.D.N.Y. 1931), modified, 56 F.2d 10 (2d Cir. 1932), cert. denied, 
287 U.S. 604 (1932). For general discussion, see 3 COLLIER ON BANKRUPTCY 884 
(14th ed., Moore & Oglebay, 1956). 

The 1938 amendment to section 60 of the Bankruptcy Act represented a vic- 
tory for the position of the general creditor. In effect the doctrine of relation 
back as applied to equitable pledges and mortgages was abolished. See 3 CoL.ier, 

. cit. supra at 969-82. The 1938 amendment also made the filing of the peti- 
tion, rather than the date of the adjudication, the critical date. The relation 
back doctrine was, of course, aggravated if a court upheld a taking of possession 
after a petition was filed and before adjudication. 

The status of the trustee in bankruptcy was reconsidered in 1950 legislation. 
He is now in the position of a creditor armed with a lien; it can no longer be 
claimed that he has the status of a purchaser for value of the a goods. 
Some relation back is permitted—the maximum is twenty-one days. e effects 
of present sections 60a (6) and 60a(7) are discussed in 3 CoLier, op. cit. supra 
at 6, 


977-82. 
In states which have enacted the Unirorm Trust Receipts Act, section 3 of 
that Act makes special provision for the validation of p for new value with- 


out transfer of possession for a period of ten days. In such states, section 60a (7) 
of the Bankruptcy Act seems to confine relation back to that period. If a longer 
time elapses before the equitable pledge takes possession, the transfer will be 
considered as for an antecedent debt, and the pledgee stands in jeopardy of 
losing his right in the res as a voidable preference. The relationship of this 
section to section 60a (7) is discussed in 3 op. cit. supra at 972. 

Equitable pledges have frequently been assailed by trustees in bankruptcy 
acting under the powers of section 70a, which gives them the t to set aside 
tran which are fraudulent or voidable under state of federal law. The cases 
under section 70c are collected and reviewed in 4 CoLLier, op. cit. supra at 
1443-62. 

It is now clear that the trustee in the exercise of such power stands in the 
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position of a creditor armed with a lien. But until 1910, when the “strong-arm 
clause” (now section 70c) was enacted, the trustee’s position was not ase | 
clear. Under bankruptcy acts before the Act of 1898, the trustee, it seems, 
“subject to all the equities impressed upon it [the Property] in the hands of the 
bankrupt.” See Security Warehousing Co. v. Hand, a at 423. Decisions like 
York Manufacturing Company v. Cassell, 201 US. (1906), holding that a 
trustee took subject to the reclamation rights of a vendor under an unrecorded 
conditional sale, where no creditor had levied before bankruptcy, meant that 
the trustee did not have the independent status of a creditor armed with a lien. 
It was feared, therefore, that he had only the status of an assignee of the bank- 
rupt, except where an actual creditor existed who could give him a higher right. 
See draftsmen’s note, explaining the 1910 amendment, quoted 4 CoL.igr, op. cit. 
supra at 1252. The “strong-arm” clause was enacted in 1910 to overcome this 
we , 

Meanwhile, in Security Warehousing Co. v. Hand, supra, the Supreme Court 
had upheld the trustee’s power to disregard a defective field warehousing ar- 
rangement. The transaction was a “fraud in fact.” Section 70a vested the trustee 
with title to all property transferred. by the debtor in fraud of creditors. The 
claim was made that the transaction was an equitable pledge; the court did not 
take kindly to this view. It was clear that the trustee had power, at least in some 
situations, and under the law of some states, to rise above the status of the 
debtor in contesting defective pledges. Nevertheless, one court had admonished 
us to look upon pre-1910 bankruptcy cases in terms of the limited powers of the 
trustee. In re Spanish-American Cork Prods. Co., 2 F.2d 203, 204 (4th Cir. 1924). 
See In re Cincinnati Iron Stove Co., 167 Fed. 486 (6th Cir. 1909); Babcock v. 
Edson, 82 Misc. 144, 143 N.Y.S. 399 (Chautaqua County Ct. 1913). 

Certainly the “strong-arm” provisions of 1910 clarified the trustee’s rights 
against defective pledges, and perhaps essentially strengthened his grip over 
defective pledges which could be dignified by classification as equitable pledges; 
provided, of course, the equitable pledgee did not take — before bank- 
ruptcy. The 1938 amendment took care of that eventuality. 
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The Nature and Extent of Legal 
Limitations Upon a Nation's 
Freedom of Action 


STANLEY D. METZGER * 


We live in an era in which nationalism remains a dominant 
political force, and in which new nations are rapidly emerging 
from former colonial status. Yet today it is more widely recognized 
than ever before that unrestrained freedom of action by a nation 
can affect others adversely and cause tensions and even conflict 
which can have wide and terrible results. 

The forces of nationalism have long tended to generate doctrines 
proclaiming that the only restraint upon a nation’s freedom of 
action is self-restraint, with the role of legal restraint relegated to 
the obligation to honor voluntary agreements. 


The forces which recognize the increasing interdependence of 
nations and peoples in the modern world, however, tend to gener- 
ate ideas calling for world federations, or other instrumentalities 
involving wide scale cessions of national decision making to inter- 
national bodies, as well as other open-ended restrictions on a na- 
tion’s freedom of action.* 

The thesis of this article is that: (1) There are legal limitations 
on a nation’s freedom of action apart from its consent; (2) such 
limitations cannot and should not be catalogued at this time; (3) 
despite this, the most meaningful legal restraints on a nation’s 
freedom of action are and will continue to be those that depend 
upon its consent; (4) there are and will continue to be serious 
limitations upon a nation’s willingness to agree to curtail its 
freedom of action; and (5) this result has advantages as well as 
disadvantages, and it would be sensible to acknowledge this fact 
rather than recoil from it, and to find cooperative enterprises de- 
signed to harness international energies rather than to be preoc- 





* Professor of Law, Georgetown University Law Center, Washington, D.C.; 
formerly Ass’t Legal Advisor for Economic Affairs, Department of State. 
2 See Carr, NATIONALISM AND AFTER 286 (1945) (an excellent short study of 
nationalism’s wae and prospects); MORGENTHAU, PoLitics AMONG 
V (2d ed. 1954). 
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cupied with attempts to create legal limitations upon a nation’s 
freedom of action unrelated to such enterprises. 


LEGAL LIMITATIONS ON A NATION’S FREEDOM OF ACTION: 
THE FoRMAL VIEW 


The sovereign and independent State possesses, according to a 
widely used and respected international law treatise, “supreme 
authority over all persons and things within its territory . . . and 
supreme authority over its citizens at home and abroad.”* This 
territorial and personal supremacy is a “recognized” and “protect- 
ed” quality of the State as an international entity. Accordingly, it 
is the right of every State to demand that other States, and their 
agents and citizens, abstain from committing any acts which con- 
stitute a violation of the territorial or personal supremacy of 
another State. 

As a consequence of its territorial supremacy a State can, for 
example, adopt any constitution it likes, enact such laws as it 
pleases, and adopt any commercial policy it likes. All individuals 
and all property within the territory of a State are “under its 
dominion and sway,” and foreign individuals and property fall at 
once under the territorial supremacy of a State when they cross its 
frontier. In consequence of its personal supremacy, a State can 
treat its citizens according to its discretion. All this and more, a 
State is free to do by virtue of its sovereign and independent status 
in this era of nation-states. 

The Permanent Court of International Justice, in the case of 
the S. S. “Lotus,”* stated that the only legal restrictions upon the 
exercise of a State’s territorial and personal supremacy were rules 
of law “which emanate from the free will of States as expressed in 
conventions or by usages generally accepted as expressing princi- 
ples of law.”* This is another way of saying that the existence and 
the. extent of international legal restrictions on a nation’s discre- 
tionary freedom to act depend wholly upon the consent of that 
nation. 

How accurate is this description of the nature of international 
legal restrictions upon sovereign nations? To what extent may 
other nations be expected to agree to limitations on their discre- 
tion? 





* 1 OppENHEIM, INTERNATIONAL LAw 286 (8th ed. 1955). 
* P.CLJ., ser. A, No. 10 (1927), 2 Hupson, Wortp Court Reports 20 (1935). 
* Id. at 18, 2 Hupson, Wortp Court Reports at 35. : 
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Limitations Imposed Without Consent 


We have recently witnessed the suppression of Negro subjects 
by the government of the Union of South Africa. This treatment, 
part of the “apartheid” policy, has included denial of civil rights, 
cruel beatings, and other measures designed to maintain them 
permanently in a subordinate position. The United States Govern- 
ment, and the British House of Commons by unanimous vote, have 
publicly regretted and deplored the South African Government's 
actions.® 

Years ago, the United States informed the Russian Government 
of its concern over Russia’s condoning pogroms against its Jewish 
citizens. Earlier, other nations had intervened in behalf of 
Christians being persecuted in Turkey.’ Yet, nations are said to 
have a duty to refrain from interfering with another nation’s exer- 
cise of its territorial and personal supremacy. 

On what basis do these obvious departures in practice from the 
formal doctrine of a State’s territorial and personal supremacy 
rest? It seems clear that they rest upon a widely shared opinion 
and practice that when a State “renders itself guilty of cruelties 
against and persecution of its nationals in such a way as to deny 
their fundamental human rights and to shock the conscience of 
mankind, intervention in the interest of humanity is legally per- 
missible.””* 

This opinion has been so long held and so widely shared that 
it was incorporated into the United Nations Charter.° The pre- 
amble to the Charter refers to the determination of the people of 
the United Nations “to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person.””° Article 1 
sets forth as one of the purposes of the United Nations the achieve- 
ment of international cooperation in promoting and encouraging 
“respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion.” And 
article 55 enjoins upon the United Nations the duty “to promote 
universal respect for, and observance of, human rights and funda- 





5 N.Y. Times, March 23, 1960, § 1, p. 1, col. 8; N.Y. Times, April 9, 1960, § 
1, p. 1, col. 5. 

* Letter from James G. Blaine to Charles E. Smith, 1891, Foreicn Rex. US. 737, 
739, (1892). 

* OPPENHEIM, Op. cit. supra note 2, at 313. 

* Id. at $12. 

59 Stat. 1031, T.S. No. 993 (effective October 24, 1945). 

% 59 Stat. 1035, T.S. No. 993, at 5 (effective October 24, 1945). 

1 59 Stat. 1037, T.S. No. 993, at 7 (effective October 24, 1945). 
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mental freedoms for all without distiriction as to race, sex, langu- 
age, or religion.” 

The United Nations Charter is a multilateral treaty, and estab- 
lishes a multilateral forum. As such, it can furnish a better mech- 
anism for reflecting and marshalling the opinions of mankind 
than would exist in its absence. It can also serve as a brake upon 
countries that might wish to cloak interventions under allegations 
of inhuman treatment. But the constant references to human rights 
and fundamental freedoms in the Charter did not grow from the 
wood of the conference table at San Francisco. They came from 
the same source as had nourished the United States Declaration 
of Independence, and certain key provisions of the Bill of Rights 
of the Constitution. This source, in modern times, was the Natural 
Rights philosophy. And, in turn, this philosophy of “self-evident 
truths,” “inalienable rights,” assigning to governments only “just 
powers” which were derived from the “consent of the governed,” 
was nothing new. 

Jefferson, in answer to the charge that the Declaration he draft- 
ed was “not original,” took pains to inform Richard Lee that he 
had considered his task to be: 

- not to find new oo or new arguments never before 
thought of, but to place before mankind the common sense of 
the subject, in terms so plain as to command their assent . 

[Far from] aming at originality of principles or sentiments, 

nor yet copied from any particular and previous writing, it 

was intended to be an expression of the American mind . 

All its authority rests then on the harmonizing sentiments of 

the day, whether expressed in conversation, in letters, printed 

essays, or the elementary books of public right, as Aristotle, 

Cicero, Locke, Sidney, etc.'* 


More important, as Becker pointed out, “. . . where Jefferson got 
his ideas is hardly so much a question as where he could have got 
away from them.” They had unfolded through the ages and were 
contained in the moral insights of the saints and sages which his 
society celebrated. 

How is all this relevant to the questions whether, in our nation- 
state system, there are standards external to a nation’s will, the 
nature of these standards, and the extent to which they limit the 
exercise of will? It is relevant, it is submitted, in the relations 
among nations in the same way as it is relevant in relations within 





# 59 Stat. 1046, T.S. No. 993, at 16 (effective October 24, 1945). 
%* BECKER, THE DECLARATION OF INDEPENDENCE 27 (1942). 
“4 Ibid. 
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a nation, although there is a wide variance in degree. 


Are there standards external to the will of nations in their inter- 
national relations? It seems clear that there are. Cruelties, sup- 
pressions of fundamental freedom, conduct that shocks the con- 
science of mankind—the impact of world opinion on nations which 
engage in such conduct limits in various ways, albeit imperfectly, 
the duration of such conduct and the degree to which it occurs. 
The explicit and implicit support of those within the acting state 
who resist such conduct, which is furnished by external condemna- 
tion, often serves as a limitation on the freedom of a state to engage 
in the basest forms of suppression. External support encourages 
the resisters both morally and, eventually, in material ways. 


For example, the universal condemnation of South Africa’s be- 
havior, the Nigerian boycott of South African goods, and the ob- 
vious proclivity of this and other kinds of support to spread in a 
variety of ways, was intended to, and did, put pressure on the 
South African Government. Some moderate voices of Afrikaner 
businessmen are beginning to be heard; this may grow. And the 
resisters will gather additional moral and material support and 
strength as time goes on. Such action is an external restraint, how- 
ever imperfect in effectiveness, upon the will of a nation to do as 
it pleases with its subjects. Such “legally permissible” intervention 
in a State’s exercise of personal supremacy is external to its will 
and depends not at all upon its consent. 

Intervention may also take other forms. Internal action of 
shocking character may be so disturbing outside a nation’s bor- 
ders as to constitute, in the eyes of United Nations members, a 
threat to the peace. Therefore, despite article 2(7) of the 
Charter,*> members may take action either by a Security Council 
decision or a General Assembly resolution designed to stop it. Such 
outside intervention will have effects which, if not immediate and 
decisive, will nevertheless have some bearing, often important, 
upon the manner in which the offending nation conducts itself. 
This is especially true if, as the offending nation must calculate, 
a continuing failure on its part to moderate its conduct brings in 
its wake material disadvantages—boycotts, embargoes, or loss of 
revenues which normally accrue from export and import trade and 
tourism. The preventive and remedial impact of this external 





** U.N. CHARTER art. 2, para. 7 states: “Nothing contained in the present Char- 
ter shall authorize the United Nations to intervene in matters which are 
essentially within the domestic jurisdiction of any state....” 59 Stat. 
1037, T.S. No. 993, at 7 (effective October 24, 1945). 
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restraint upon a nation’s freedom to act, is as “legal” in character 
as is the preventive and remedial impact of domestic law upon 
the burglar or common thief, even though there is a difference in 
degree of effectiveness.** 


Difficulty in Cataloging Restraints 


Can the nature of these restraints which are independent of a 
nation’s will be more clearly delineated in advance? Can we cata- 
log them now and know, once and for all, precisely what they 
are? 


It seems clear that they cannot be and should not be catalogued 
now in the international area of conduct any more than they are 
immutably fixed within any nation. In the area of domestic law, 
an eloquent opinion by an illustrious federal judge put the answer 
in concrete form ten years ago: 


When the Fifth Amendment was adopted Negroes in the 
District of Columbia were slaves, not entitled to unsegregated 
schooling or to any schooling. Congress may have been right 
in thinking Negroes were not entitled to unsegregated school- 
ing when the Fourteenth Amendment was adopted. But the 
question what schooling was good enough to meet their consti- 
tutional rights 160 or 80 years ago is different from the ques- 
tion what schooling meets their rights now.** 


And the Supreme Court put the answer in general form when it 
said, through Mr. Justice Frankfurter: 


It is of the very nature of a free society to advance in its 
standards of what is deemed reasonable and right. Represent- 
ing as it does a living principle, due process is not confined 
within a anent catalogue of what may at a given time be 
deemed the limits of the essentials of fundamental rights.1* 


The “crimes against humanity” portion of the Nuremberg 
Trials judgment, which punished acts by Germans against Ger- 
mans which were “lawful” under German law when committed, 
i.e., the wholesome murder of German Jews, is illustrative of the 





* See Henkin, Book Review, 9 J. Pus. L. 229, 237 (1960). Even the difference 
in degree of effectiveness can be exaggerated. No one knows how many 
thieves escape detection and punishment, though it is widely believed that 
the number is very large. 

Dissenting opinion of Edgerton, J., in Carr v. ing, 182 F.2d 14, 33 
(D.C. Cir. 1550). Four years Sone Supreme Court held that tion 


of public schools race was unconstitutional, Brown v. Board of Educ., 
347 US. 483 (1954). 


%* Wolf v. Colorado, 388 U.S. 25, 27 (1949). 
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same process in the international field. These crimes “were of 
such a heinous character that they clearly violated basic principles 
of justice.”1* The activities of the South African Government in 
recent years in carrying out the “apartheid” policy may well be 
the subject of a similar judgment in the future, a judgment which 
would enjoy similar world wide support. 


Meaningful Restraints 


If there are external restraints, and if they cannot and should 
not be catalogued in advance, are there then no guidelines indi- 
cating the general nature and the extent to which a nation’s free- 
dom to fashion its life should be subjected to such nonconsensual 
restraints? Here again, it is submitted, there is a touchstone which 
operates in kind in both the internal and external relations of a 
nation, while recognizing that there is a wide difference in degree. 

Even countries which recognize judicial review only restrain the 
will of the people as expressed by their legislatures’ enactments 
where such enactments are clearly unreasonable, and not even in 
all such cases. As indicated, this area of unreasonableness cannot be 
delimited or catalogued in advance. And restraint in its delineation 
and application is as important as is its utilization. This is because 
it is both necessary and desirable that there be a wide area of choice 
in creating, applying, and experimenting with attempted solutions 
of economic, social, and political problems. To equate “unreason- 
able” with a disagreement as to wisdom is itself unreasonable in a 
relatively democratic system where legislators are broadly respon- 
sible to an electorate. 

Consequently, a very wide range of governmental measures with 
respect to internal relationships properly falls within that area of 
choice which is not and should not be subjected to restraint except 
by an exercise of the will of the people’s representatives them- 
selves. In the international field this area of uninhibited choice on 
the part of a nation is and should remain even wider. “Customary” 
and treaty law, particularly the latter, have been and will continue 
to be the overwhelmingly major sources of international legal 
restraints.?° 

The complexities and constant shifts of interests and their ad- 
justments, particularly in the international economic and political 


# Woerzet, THe Nuremsurc TRIALS IN hrereamationad, | Law 183 (1960). 
* “Customary” international law is that on of prohibitory rules which 
Se See See recognized as such by nations 
after years of acceptance, tacit or ex’ ct, “Treaty” law is that group of 
prohibitory rules which are in trea ternational agreements 

and thus are explicitly accepted by ciquacerias thereto. 
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fields, are such that neither the gradual accretive process of cus- 
tomary law nor the even more generalized restraints of mankind's 
conscience, are as suitable as the treaty law method in creating 
and administering meaningful legal standards—standards which 
are sufficiently immediate and concrete to be of substantial as- 
sistance in affecting a nation’s behavior in those aspects of conduct 
which are of immediate interest to other nations.” 

In view of the immense variety of local cultures, customs, hu- 
man and material resources, and systems of politics and economics 
of the hundred-odd nations now extant, it is apparent that only 
the most obviously obnoxious kind of domestic conduct, such as 
“apartheid,” can be the subject of intervention through noncon- 
sensual external restraint because it is shocking to mankind’s con- 
science. And only a limited number of prohibitions against con- 
duct outside a nation’s borders, such as that against seizure of 
vessels on the high seas in peacetime, can acquire sufficient ac- 
quiescence over a sufficient period of time to gain status as cus- 
tomary law. Territorial discriminations as outmoded, in the eyes 
of some, as restrictions by a country or a subdivision thereof against 
an alien owning land, remain so widespread that no customary in- 
ternational law has developed or is likely to develop which inter- 
dicts such domestic laws and practices.2* Other discriminations, 
such as prohibiting aliens from engaging in various business and 
industrial activities, which are also widespread,?* cannot even be 
said to have attained the status of being considered “outmoded,” 
much less “conscience shocking.” 

Yet it is “lawmaking”—obligatory restraints upon a nation’s 
freedom to maintain such restrictions—in precisely these areas of 
concrete behavior which are of immediate interest to countries 
in the modern world. The only practical lawmaking way to deal 
with that large area of nonpathological behavior, which neverthe- 





™For further development of this thesis, see Metzger, A Contract Approach 
to International Law, 16 La. L. Rev. 725 (1956). 
= A number of states of the United States restrict alien’s ownership of land. 
See 5 VeRNtER, AMERICAN Famity Laws §§ 288-92 (1938), and Terrace v. 
Thompson, 263 U.S. 197 (1923); cf. Oyama v. California, 332 U.S. 633 (1948). 
* The typical provision of United States’ treaties of friendship, commerce 
and navigation reserves to the United States and its treaty partner: BS ig 
right to t the extent to which aliens may within its territories es’ . 
uire interests in, or carry on public utilities enterprises or enter- 
engaged in shipbuilding, air or water transport, involving 
depository or fiduciary functions, or the exploitation of or other 


natural resources.” Treaty of Friendship, Commerce and Navigation With 

Japan, A 2, 1953, art. VII, para. 2 [1953] 2 US.T. & O.1.A. 2063, 2069, 
LAS. No. 2863. This provision reflects the existin 

United States and many foreign countries. 
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less injures the interests or prospects of others, is through the 
treaty law method. 

In sum, there have been and will continue to be nonconsensual 
external standards which limit a nation’s freedom of action. Wheth- 
er formulated in terms of “Natural Law,” or in a philosophy of 
“Natural Rights,” or, as by the abolitionists Channing and 
Thoreau, in an appeal to the “higher law” in the name of “the 
sacred and inalienable rights of all men,” or on moral convictions 
that there are “Some Generalities that Still Glitter”** without re- 
ligious supports, there will remain the standard of “the conscience 
of mankind” to which to repair so long as man retains his hu- 
manity. No theory of international law, no otherwise perceptive 
and useful guide to international politics can be satisfactory to the 
extent that it fails to accommodate “the growing subjection of gov- 
ernmental action to the moral judgment.’*> Only to the extent 
that they do, can they meet the test of “an idealism without illu- 
sions and a realism without cynicism,” which is the ultimate re- 
quirement not only of an emancipated intelligence but of a sane 
world. 

By the same token, however, the most important and practical 
legal restraints which will affect day by day relations among na- 
tions in the modern world will continue to be those which are the 
result of specific agreements concerning specified conduct arrived 
at through bilateral or multilateral negotiations. No theory of in- 
ternational law, no otherwise practical guide to international poli- 
tics which fails to accord overwhelmingly dominant weight to this 
fact of life, can pass the test of being in accord with reality. 


NATIONAL RELUCTANCE TO ACCEPT RESTRAINTS 


Limitations 


It can therefore be expected that in the future, as in the past, 
important “lawmaking” in the political and economic area of in- 
ternational relations will take place: (1) through specific provi- 
sions agreed upon in bilateral or multilateral treaties; or (2) 
through the operation of the United Nations itself, a political in- 
stitution which will create the “law of the Charter” through an 
adjustment of disputes in which legal principles will be involved 
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in varying ways but never discretely; or, most important, (3) 
through treaties on specific subjects administered by councils or 
boards of governors acting within limited but flexible frames of 
reference and engaging in continued bargaining and adjustment 
in unforeseen contingencies.?* 

If this is true, it contains two implications which are often over- 
looked, especially by some proponents of world government or 
world peace through law. The first is that countries will not be 
prepared in the future, any more than in the past, to cede an 
open-ended “jurisdiction,” whether executive, legislative, or judi- 
cial, to the will of an entity other than themselves. Where a care- 
ful assessment of particular subjects, such as economic develop- 
ment of underdeveloped countries, leads countries to believe that 
the subscription of a stated sum of money to an international in- 
stitution, over whose decisions they possess no veto power, is sen- 
sible, they will subscribe the sum.** They will not, however, sub- 
scribe an unstated sum to such an institution while binding them- 
selves to furnish amounts which the institution calls for, i.e., no 
“blank checks” will be handed over. 

Where some form of economic integration, such as that involved 
in the European Common Market, appears advantageous, it will 
be spelled out in all possible detail in the treaty. Where flexibility 
is necessary, discretion will be subjected to control by councils 
of ministers of participating countries in order to take account of 
important domestic interests which may be affected. 

Again, countries will continue to agree, as they have in the past, 
to reduce or not to raise an existing customs duty. They will, how- 
ever, demand an “escape clause” permitting them to restore the 
former duty or to to raise the former duty if imports increase so 
as to cause serious injury to a domestic industry.*° They may also 
continue to insist upon the right to raise such duties in other spe- 
cial circumstances.*? Likewise, they will agree to a regime of non- 





* See, e.g., The International Wheat Agreement of 1949, 63 Stat. 2173, 
T.1.AS. No. 1957; Articles of Agreement of the International Monetary Fund, 
60 Stat. 1401, T.1.A.S. No. 1501; see also Me , Settlement of a teraenaed 
Disputes by Non-Judicial Methods, 48 Am. J. Int’L L. 408 (1954 

- oe) National Advisory Council, § > agony Report on the Propose Peceaiditean! 

ts Association, Articles of oh wen & of the International De- 
solepasens Association, H.R. Doc. No. 345, 86th Cong., 2d Sess. 23-50 A og + 


* Treaty Establishing the European Economic Community, 298 U.N 
( 

» eneral Agreement on Tariffs and Trade art. — para. l(a), 61 Stat. 
Part 5, a58, T.1.AS. No. 1700 (effective January 1, 

™ General Agreement on Tariffs and Trade art. VIL, 1 Stat: Part 5, a7, 
T.1IAS. No. 1700 (effective January 1, 1948). 
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discrimination in wide areas of trade and commerce, but they will 
insist upon a variety of exceptions, including a “national security” 
exception.*? This is even more true in the political or security areas 
of a nation’s life.** 


Second, and perhaps even more important, there are a number 
of sensitive areas of the political and economic life of nations where 
no commitments will be made at all. For example, the United 
States does not, and in all likelihood will not, make commitments 
in the field of immigration policy—it will not bind itself inter- 
nationally to take X number of immigrants over Y period of years 
from a foreign country or countries. This area of policy is too much 
within the ambit of a continuing domestic conflict of interest—the 
state of xenophobia at a given time, of labor-management relations, 
etc.—to warrant risking repudiation of an international com- 
mitment if a particular resolution of this conflict proves to be 
temporary. 

Other countries, such as a large number of Latin American coun- 
tries, refuse to make extensive commitments protecting private 
foreign investment, even though in practice they treat such invest- 
ments quite well. These relatively poor countries desire to retain 
full fredom of action to nationalize property in the interest of the 
welfare of their people, as they see it. Many of these nations have 
adhered to the “Calvo Doctrine,” whereby foreign investment be- 
comes domesticated upon entry, entitled only to equal treatment 
with local investment if expropriated, and without standing to 
invoke the protection of the country from whence it came.** Having 





* Treaty of Friendship, Commerce and Navigation With Japan, April 2, 1953, 
art. XXI, para. 1 [1953] 2 US.T. & O.1.A. 2063, 2079, T.1.AS. No. 2863. See 
also General Agreement on Tariffs and Trade, art. XX, 61 Stat. Part 5, 
a60, T.1.AS. No. 1700; art. XXI, 61 Stat. Part 5, 63, T.LAS. No. 1700. 

* For example, a number of countries which have submitted to the compulsory 
jurisdiction of the International Court of Justice in “all legal disputes” 
concerning the interpretation of a treaty, or any question of international 
law, or the existence of any fact which, if established, would constitute 
a breach of an international obligation, or the nature or extent of the 
reparation to be made for the breach of an international obligation (Stat. 
Int'l Ct. Just. art. 36, para. 2) have found it necessary or desirable to 
do so subject to serious conditions. The United States and some others 
have reserved the right to withdraw from the court’s jurisdiction “matters 
which are essentially within the domestic jurisdiction of the United States 
of America as determined by the United States of America.” France excepted 
from its submission to compulsory jurisdiction “disputes arising out of a 
crisis affecting the national security or out of a measure or action re- 
lating thereto.” See Metzger, The “Connally Reservation” and the World 
Court, A Proposal, JAG J., March-April 1960, p. 13. 

* See S. J. RuBIN, PRIVATE FOREIGN INVESTMENT: LEGAL AND ECONOMIC 
REALITIES ae ; $ HackwortH, Dicest oF INTERNATIONAL LAw 659 
(1941); Suza, vo CLause 9 (1955). 
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evolved, for obvious reasons, a doctrine which treats expropriation 
and compensation of private foreign investment as internal matters, 
they are unwilling to make international commitments incon- 
sistent with this conception. 

Many other countries, particularly those whose nationals invest 
abroad, do not share these views and have sought to convince the 
poorer countries to depart from them. Over the past seventy-five 
years such efforts have not been successful, however, and existing 
circumstances appear to offer even less prospect that they will 
be successful in the future. Any talk of ambitious international 
law codes for the protection of private foreign investment there- 
fore appears to be so much breathing into the wind. The very 
countries whose commitments are desired for protection will simply 
not so engage themselves.** 

It is simply a fact of life that at the present time and for a long 
time to come countries will not make open-ended commitments 
in many areas where commitments are possible, and will not make 
meaningful commitments at all in still other wide areas of activity, 
but rather will continue to act in the future as they have in the 
past. They will make commitments on particular subjects which 
are measurable in their impact when on balance they expect to 
gain rather than lose from so doing, taking care to retain maximum 
freedom of action to escape from the commitments when the 
balance shifts.** 


Restraints Workable Within Present Limitations 


In the state of the world in which we live, it would appear sen- 
sible not to deplore countries’ reluctance to make what appears to 
them to be disadvantageous commitments, or to react to this fact 
with grand projects utterly at variance with this state of affairs, but 
rather to understand with some sympathy this condition and accept 
it as the realistic framework within which progress toward a saner 
world can be achieved, with one major exception—that freedom of 
action does not include freedom to use or threaten force. 

In the present state of uneven political, economic, and social 
development among countries and within every country, the ability 





See Metzger, Multilateral Conventions for the Protection of Private Foreign 
Investment, 9 J. Pus. L. fence Cisne & Som, 

* Not everyone agrees. See ly Worip PEACE THROUGH 
Wortp Law (2d rev. ed. 1960), which falls just short of predicting that by 
1975 a revision of the U.N. Charter will have come to pass which will create 
a world government, complete disarmament, etc. Most students of these 

, seem to differ with that assessment; see authorities cited 


at note 1 supra. 
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of relatively homogeneous groups to exercise sovereignty without 
trammelling commitments in wide areas of activity—iheir ability 
to experiment in social, economic, and political terms in the in- 
terest of securing a fulier and more satisfying life for themselves— 
should not be viewed as an unmitigated evil but rather understood 
as a powerful and often beneficent producer of greater welfare. 
Since economic and political commitments can act as restraints 
upon their ability to make necessary changes, they can curtail the 
freedom to experiment with new social, economic, and political 
forms to replace others which have been tried and found inade- 
quate. Accordingly, while commitments are possible and desirable 
in those areas of activity where ways are well settled and which 
are either at the periphery of basic political, economic, or social 
forces, or appear to be common to almost any arrangement of such 
forces, there should not be an attempt to press them into service 
in the more sensitive areas of activity, lest they complicate and bur- 
den the peaceful channels of change—lest they be viewed, as they 
would be, as efforts to freeze what may be considered an unsatis- 
factory status quo, either domestic or international. This is the 
view, for example, of the important newly emerging and under- 
developed nations of the world, and it is entitled to understanding 
and respect. In fact, there is no known satsifactory way to impress 
such commitments into service, and the effort to do so would be 
self-defeating. 

More important, the effort to create open-ended commitments 
where only narrow ones, if any, are possible, is very often precisely 
the wrong way to secure the real interests of those desiring as well 
as those opposing the commitments, since in the eyes of many, in- 
cluding the underdeveloped countries, it is insufficient energy 
which is at the bottom of many pressing world problems, and more 
energy, not more restraints, is the crucial need. 

The economic development of underdeveloped nations is a case 
in point. If there is any common ground among public officials and 
students of the problem, it is that there are two requisites for 
progressive economic development in a free society: (1) greater 
and more skillful mobilization and use of domestic resources with- 
in a country; and (2) greater and more skillful mobilization and 
use of foreign resources for economic development purposes.** 





* See, e.g., HIRSCHMAN, THE STRATEGY OF ECONOMIC DEVELOPMENT (1958); 
Rostow, THE Staces oF Economic GrowTH (1960); KOoTSCHNIG 
Brown, THE UNITED NATIONS AND THE PROMOTION OF THE GENERAL WELFARE 
(1957), particularly ch. XIV on Problems of the Underdeveloped Countries. 
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All sorts of techniques have been used in an effort to meet these 
requirements, and many more will undoubtedly be tried during the 
next centuries in continuing efforts to achieve development. The 
current Pakistani five year plan, which has as its difficult object the 
raising of the per capita annual income of Pakistanis from $50 to 
$55,%* illustrates the almost limitless dimensions of the problem. 

From the point of view of both underdeveloped and developed 
countries, the necessity to be able to use the widest variety of 
techniques to accomplish development is apparent, since develop- 
ment itself is in the interest of both.*® This may involve extensive 
and intensive regulatory measures which affect existing foreign- 
owned enterprises, large imputs of government funds, as well as 
the attraction of private capital for particular purposes. It will also 
involve basic internal social changes in many countries.*° The use 
of a wide variety of techniques to accomplish this end is both neces- 
sary and inevitable. So long as this is done without compromising 
the essential freedom and independence of the country, it is in the 
long term interest of both the country concerned and the free 
world. 

Efforts to require commitments involving immediate payment 
of foreign exchange for any expropriations which may be decided 
upon, for example,‘ are thus doomed to failure. This is because 
the economic condition of underdeveloped countries would not 
permit such payment without severe physical privation of their 
peoples, and such countries, like any other nation, will not agree 
to forego exercising their eminent domain power. 

Private foreign investment is considered by many underdevel- 
oped countries to be a desirable element in economic development 
in a substantial sector of their economies; others have not yet de- 
termined their views; and in still others, their present views are 
deemed subject to change. If some more meaningful protection 





— 


* Washington Post, March 3, 1960, p. Al4, col. 16. 

* For a particularly good and succinct statement of this mutuality of interest, 
see Preamble to Articles of Agreement of the International Development 
Association, H.R. Doc. supra note 28, at 24. 

© The “Act of Bogota” adopted on rar 11, 1960, at the Economic Conference 
of members of the Organization o American States, called for a series of 
internal measures in aid of “social development” which would involve basic 
changes in the structure of Latin American societies, such as: “Programs 
to modernize and aprove land; tenure legislation to insure a wider and 
more equitable distribution of the ownership of land. . . . tax systems and 
fiscal policies to encourage improved use of land, especially of privately 
owned land that is idle; settlement of unutilized or under-utilized land; 
technological 4 ET and farm-to-market roads.” N.Y. Times, Sept. 
_ 12,1960, § 1, p. ggg . 16, col 4. 


, supra note 35, at 1 
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than now exists is necessary in order to secure more foreign invest- 
ment, is it not more practical that the developed country, which de- 
sires to encourage such investment in its own interest, provide 
the necessary protection through a domestic program of insuring 
private foreign investment? This is exactly what the United States 
has done, after a series of unsuccessful efforts to secure additional 
protection through international commitments.*? Upon payment 
of small premiums under the Investment Guaranty Program, new 
American investment in countries where the program operates is 
insured by the United States against the nonbusiness risks of ex- 
propriation, inconvertibility of earnings, and loss by reason of 
war. If this is insufficient, and on balance it is considered to be 
in the national interest, the United States can extend coverage to 
existing investments, which it has not yet chosen to do. 

There is another important aspect of the desirability of avoiding 
“law-creation” through efforts to negotiate commitments which 
are not anchored to specific areas of new cooperative undertakings. 
If anything has been demonstrated in recent years, it is the futility 
of frowning upon unseemly conduct without attempting to do 
anything about its causes. For many years, countries frowned upon 
exchange controls exercised by a country when its balance of pay- 
ments had so deteriorated that it was essential for it to conserve 
limited exchange for the purpose of purchasing only essential im- 
ports. Such controls operate, of course, to reduce trade in articles 
deemed to be relatively unessential, and thus in turn reduce the 
exchange revenues of the former exporting country, thereby re- 
ducing standards of living in both the former importing and ex- 
porting countries. But all of the frowning in the world, unaccom- 
panied by anything substantial to assist the control imposing coun- 
try, can not affect matters beneficially. It was seen clearly during 
World War II that if anything was to be done about exchange 
controls which are harmful to the growth of international trade, 
it needed to be done by attacking its causes, i.e., disequilibrium in 
balance of payments. 

The International Monetary Fund is such a meaningful effort. 
While it frowns upon such controls over current international 
payments, it does not outlaw them. Rather, it furnishes substantial 
financial assistance to countries in temporary balance of pay- 





~“@ See note 27 supra. See also Walker, Treaties for the Encouragement and 
Protection of Foreign Investment: Present United States Practice, 5 Am. 

J. Comp. L. 229, 240-41 (1956); Walker, The Biliteral Treaty as a Basis for 

Cc ive Investment Activity, VA. L. WEEKLY Dicta Comp. 46 Z > 

® See Rivkin, Investment Guaranties and Private Investment, 19 Fen. ; 


857 (1959). 
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ments difficulties in order to enable them to work them- 
selves out of the condition which caused the control to be 
imposed.** Countries whose balance of payments difficulties result 
from more profound and enduring causes, such as underdevelop- 
ment, have other recourses; such institutions as the International 
Bank for Reconstruction and Development, the new International 
Development Association, and domestic instrumentalities such as 
the Export-Import Bank of Washington, the Development Loan 
Fund, and the International Cooperation Administration, seek to 
infuse new capital in an effort to attack root causes. 

In another area of international relations, that of war and peace, 
there is a great difference between the Kellogg Treaty,** outlawing 
war as an “instrument of national policy” with nothing more, and 
a political institution such as the United Nations. The flexibility 
of United Nations mechanisms and action as applied to specific 
disputes, aimed at removing causes of tensions and pathological 
behavior, although insufficiently availed of on a continuing basis, 
is the obverse of a discretely legal approach to the handling of 
serious problems in the sense of seeking agreement on “doctrine” 
unhinged to substance. 

It is in this area, moreover, that the exception, above noted, to 
the desirable experimental freedom of action of nations should 
and does operate, however imperfectly. For the freedom to use or 
threaten force, unless restrained by external standards operating 
as pervasively as possible, will create devastation, reprisal, and the 
all too familiar revanchist sentiments which frustrate, not fulfili, 
the hopes and aspirations of people for a better life. The judg- 
ment that freedom to attempt to secure desired results through 
force, which was not unlawful at least until the Kellogg Pact, 
costs too much to warrant continued protection, had its foundation 
in thousands of years of destruction and privation. Even here, 
however, the administration of restraint by the United Nations, 
where it is possible, must be on a problem basis, taking due account 
of provocations and other complicating circumstances which are 
almost always present. 

Accordingly, it is not only inevitable but right that substantive 


international problems flowing from poverty, ignorance, submis- 
sion, animosity, and the like should be met by attacking them in 





“ See Metzger, Exchange Controls and International Law, 1959 U. Int. LF. 
$11, reprinted in LecAL ProsLeMS OF INTERNATIONAL TRADE 311 (1959). 


“ 46 Stat. 2343-48 (1928). 
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help-giving substantive ways, with legal standards of behavior built 
in, and with let-outs where necessary. These problems cannot and 
thus should not be met by way of abstractions disembodied from 
the particular attack upon the particular problem. 

A peaceful and developing international community can realisti- 
cally be built only upon a problem by problem attack, with all the 
differences in treatment which will ensue, upon realms of activities 
which nations consider may best be solved through international 
effort. This effort, which will, in degree, result in some curtailment 
of their freedom of action, they will insist must include appropriate 
safeguards for regaining such freedom of action if things turn out 
unexpectedly. Moreover, such curtailment of freedom of action as 
is involved will be welcomed only if it is ancillary to a cooperative, 
energy-provoking activity which they consider to be in the interest 
of their peoples. At the same time, increasing welfare of peoples, 
which is a condition of peace and justice, must come primarily from 
the fruits of that experimentation which sovereign nations can best 
engage in, with such outside support as can be mustered from more 
fortunate countries which understand that their own interests lie in 
furnishing it. Knowing only some of the important questions, and 
few of the answers, this seems to be the sensible way to proceed. 








Comment 
WISCONSIN’S INTERNAL IMPROVEMENTS 
PROHIBITION: OBSOLETE IN 
MODERN TIMES? 


INTRODUCTION 


In 1960 the Wisconsin Constitution was amended to enable the 
state to engage in the improvement of port facilities. In contrast, 
New York State did not encounter any constitutional difficulty in 
the erection of the Erie Canal in 1825. Surprisingly, it was the con- 
struction of this canal that triggered a chain of events culminating 
in the broad constitutional language which necessitated this 1960 
amendment. This language is found in article VIII, section 10. 
“The state shall never contract any debt for works of internal 
improvement, or be a party in carrying on such works. . . .” 

This broad constitutional prohibition of state activity has created 
problems throughout its 113 year history. From every indication, 
it will continue to cause problems in the future. The purpose of 
this Comment is to determine the present meaning of this provision. 
Also, an attempt is made to evaluate its usefulness in light of the 
events that have transpired since the adoption of the constitution 
in 1848. A brief history of the provision is essential to complete 
understanding of its meaning and significance. 


History? 


The opening of the Erie Canal on October 26, 1825, marked the 
beginning of an era of state participation in vast works of internal 
improvement. Unfortunately, many of the states that attempted 
to follow the example set by New York had neither the resources 
to complete the planned improvements nor sufficient traffic to make 
them profitable. Consequently, many of these states were plunged 
into grave financial difficulty. Graft and corruption as well as other 
evils resulted from this stampede for internal improvements.* 

The events following construction of the Erie Canal turned the 
tide of public opinion in Wisconsin strongly against allowing state 





2 Wis. Laws 1959, J.R. 15; approved by referendum April, 1960. 

*See generally XXVI Wis. Hist. Pust.; XXVII Wis. Hist. Pust.; XXVIII 
Wis. Hist. Pust.; XXIX Wis. Hist. Pust. 

* Ibid. State ex rel. Jones v. Froehlich, 115 Wis. 32, 36-38, 91 N.W. 115, 116 


(1902). 
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participation in works of internal improvement. Unquestionably, 
the people wanted internal improvements.* In fact, one impetus 
moving the people towards statehood was this desire for improve- 
ments which many felt could be obtained only with the assistance 
of the federal government.® In spite of this strong desire for internal 
improvements, however, the prevailing opinion was that the evils 
resulting from state participation in such works far outweighed 
the benefit of the improvements. This feeling was apparently wide- 
spread in Wisconsin. With very little floor debate, the constitu- 
tional convention of 1846 adopted a provision directing the state 
to encourage others to engage in works of internal improvement 
but generally prohibiting the state from participating in such 
works.® 

Contemporary newspaper editorials contain the most vivid argu- 
ments in support of the provision. An 1847 editorial in the Racine 
Advocate advanced the following arguments: 


— has shown in the history of all states which have 
embarked as states in works of internal improvement that cor- 
rupt influences have shared largely with views of public utility 
in most undertakings of the kind; that the cumbersome and 
corrupt machinery of state agency constructs works of this 
character at a lavish excess of expenditure, greater by twenty- 
five to seventy-five per cent than private energy and economy 
would conduct them; that the presence in the state and the 
influence on its finances of a vast staff of disbursing officers and 
other well-paid officials with an army of plundering contractors, 
who all regard the public funds devoted to works of internal 
improvement as fair plunder, is a great political and financial 
evil; that the public debt thus contracted has ever, except per- 
haps in a solitary instance, far more than overbalanced the 
advantages of any work; and finally, that all such undertakings 
are far better and more safely left to peer sagacity, private 
economy, and private enterprise. Look for the verification of 
these truths to Illinois, Indiana, Michigan, Arkansas, Penn- 
sylvania, etc., etc.’ 


Between the 1846 and 1848 conventions, the faction of the con- 
stitutional framers favoring state participation in internal improve- 





“Wis. Const. art. XI, § 1, adopted by the 1846 convention provided: “This 
state shall encourage internal improvements by individuals, associations, and 
corporations ....” XXVII Wis. Hist. Pusi. 745. 

5 An editorial in the Milwaukee Courier, March 25, 1846, quoted in XXVI 
Ws. Hist. Pust. 215, states: “We are now come of age and we ought, by all 
means, to set about developing the resources of our future state; that we never 
can do till such a time as we become a state . . . . [W]e are losing severely by 
reason of having no internal improvements in our territory of any consequence. 

*XXVI Wis. Hist. Pust. 

"XXVIII Wis. Hist. Pusw. 508. 
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ments grew considerably. The most forceful argument advanced 
by these men was expressed in the minority report of the committee 
on general provisions of the 1848 convention. “Believing that the 
people have the right to govern in all cases, and should . . . they 
deem it expedient to vote for a law authorizing any particular work 
of internal improvement and providing for levying a tax sufficient 
to complete said work, we consider it their sovereign right to 
do so.””* 

Nevertheless, the majority of the framers were still not in favor 
of allowing the state to participate in works of internal improve- 
ment. The provision adopted prohibits the state from engaging in 
such activities except in the limited case where land or other prop- 
erty is granted to the state for particular improvements. The pro- 
vision also prohibits state indebtedness for works of internal im- 
provement.*® 

The prevalent views shared by the makers of the constitution 
were that state participation in works of internal improvement: 

(1) leads to financial difficulty; 

(2) results in unnecessary improvements; 

(3) results in unequal benefit since quite often all the people 
must pay for improvements enjoyed by only a particular 
locality; 

(4) results in higher cost to the people because of graft and cor- 
ruption and the cost of legislation; and 

(5) is unnecessary because adequate private capital is available.™ 

Since the adoption of the Wisconsin Constitution in 1848, over 
15 supreme court decisions, and approximately twice as many opin- 
ions of the attorney general, have construed article VIII, section 10. 





SA provision which would have allowed the state to participate in the im- 


a of navigable waters ing into the Mississippi River and Lake 
ichigan was almost adopted by the 1 convention. Wiss. Hist. Pus. 
581-88. 


*XXIX Wis. Hist. Pusv. 302. 
# Wis, Const. art. VIII, § 10, as adopted, states: 
“The state shall never contract any debt for works of internal improvement, 
or be a party in carrying on such works; but whenever grants of land or 
other property shall have been made to the state, especially dedicated by 
grant to particular works of internal improvement, the state may carry on 
such works and shall devote thereto the avails of such grants, 
and may p or appropriate the revenues derived from such works in aid 
of their comp’ a oo : a < 
The primary purpose e last of Wis. Const. art. VIII, , Was to 
pow oe ne A apt foro Mne a ort mdintrad merges ab important 
roblems, no further discussion will be devoted to it. See generally 17 Ops. W1s. 
tr’y Gen. 87 (1928); 3 Ops. Wis. Atr’y Gen. 108 (1914). Section 10 has been 
amended five times. 


™XXIX Wis. Hist. Pusw. 583-85. 
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The primary issue has revolved around the construction of the term 
“internal improvement.” Generally, the term has been construed 
to prohibit the state from engaging in any works which do not 
merely facilitate the essential functions of government. 

Since 1848 the legislature has considered over 70 proposals to 
amend the provision. Although about six of these were attempts 
to repeal the section, the main thrust of the proposals has been 
to enlarge the scope of permissible state activity by removing a par- 
ticular type of improvement from the ban. Five of the proposals 
resulted in such amendments. 


INTERPRETATION OF THE PROVISION 
State Participation 


Soon after the adoption of the constitution the question arose as 
to whether local governments, such as counties and municipalities, 
are subject to article VIII, section 10. In 1859 the state authorized 
a city to subscribe to the stock of a private railroad corporation. 
The validity of the statute was attacked on the grounds: (1) that 
local governments are political divisions of the state; (2) that al- 
though not within the letter of the constitutional ban, they are 
within its spirit; and (3) that whatever is directly prohibited may 
not be achieved indirectly.* In a sense all governmental bodies 
created under the constitution could be termed “state agencies.”* 
After examining all of the sections of article VIII, the court con- 
cluded that the principal emphasis was upon the “state” as such, 
and not upon local governments which merely derive their power 
from the state.'* Especially significant was section 3 of article VIII 
which “expressly recognizes the power of municipal corporations 
to loan their credit and requires the legislature to properly restrict 
it.""5 The court concluded that such a provision must have con- 
templated that municipalities would engage in internal improve- 
ments, since this is the manner in which debts are commonly in- 
curred. 

The creation of a specialized agency or instrumentality by the 





* Clark v. City of Janesville, 10 Wis. 119 [136] (1859). An earlier case, State 
ex rel. Dean v. Madison, 7 Wis. 582 [688] (1858), involving the validity of bonds 
issued for a public purpose, held that the debt provision of the constitution did 
not apply to local government, but only to the state as such. The specific ques- 
tion tion of whether or not the internal improvement ban had been violated was not 


ee Authority v. Canepa, 7 Wis.2d 643, 97 = -W.2d 695 (1959). 

4 Clark v. a of pina Tle, supra note 12. Subsequently, in 1860, the court 
affirmed this position in Bushnell v. Beloit, 10 Wis. 1 15h (1860). 

% Clark v. City of Janesville, supra note 12, at 132 [171-172]. 
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legislature does not necessarily mean that the state automatically 
becomes a party to the proposed work of the agency. The following 
examples are illustrative. At the turn of the century the legislature 
appropriated funds for a commission to strengthen the levee system 
on the Wisconsin River. The court held that the commission was 
a direct arm of the state, and, consequently, that the appropriation 
made the state a party to a work of internal improvement.%* How- 
ever, the state does not become a party when the agency is subject 
to local as opposed to state control. Thus, a governmental unit 
created by the legislature for carrying on a public function in a 
particular locality was held not subject to the internal improve- 
ment proscription. In 1958, the city of Madison, pursuant to the 
special session laws, created the Redevelopment Authority of Madi- 
son to carry out blight elimination, slum clearance, and urban 
renewal projects.1” The “agency” was authorized to carry out works 
of internal improvement, but it existed independent of state con- 
trol, received no state appropriations, and benefited local rather 
than state wide interests. Consequently, the court said the state 
could not be deemed a “party” and the act was declared constitu- 
tional. 

Granted that the state may authorize internal improvements by 
local governmental units, may it go a step farther and actively 
encourage such improvements? History, we have noted, indicates 
that the people desired internal improvements, but were opposed 
to state participation in such works. In the constitution proposed 
by the 1846 convention, the prohibition clause was preceded by the 
declaration that: “This state shall encourage internal improvements 
by individuals, associations, and corporations. . . .”** Clearly, the 
1846 provision recognized a distinction between encouragement 
and participation. Accordingly, the court has stated that the phrase, 
“be a party in carrying on,” used in the present provision was not 
understood by the framers to prohibit encouragement.’* The court 

State ex rel. Jones v. Froehlich, 115 Wis. 32, 91 N.W. 115 (1902). See also 
State ex rel. Martin v. Giessel, 252 Wis. 363, 31 N.W2d 626 (1948). 

t Authority v. Canepa, supra note 13. 


te ex rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, 192, 
277 N.W. 278, affirmance m yell on rehearing, 280 N.W. 698, 713 (1938). Early 





tion which encou ed such improvements was sustained 
ot Ven Dyke 217 Wie. 8 pte ph oe State ex rel. City of 
New mond v. Davidson, 114 Wis. 563, 88 N.W. 596 (1902); Jensen v. Board 


of Supervisors, 47 Wis. 298, 2 N.W. 543 (1879). 
ee Wisconsin Dev. Authority v. Dammann, id. at 192-93, 280 N.W. 
at 71 
“If, when those provisions were drafted, there was not deemed to be any 
inconsistency or conflict in directing the state to en in one and in 
prohibiting it from engaging in the other of those activities, then there is 
































March] COMMENTS 299 


thus held that the appropriation of money to the Wisconsin Devel- 
opment Authority?°—to assist the planning and promoting of the 
operation of utilities by municipalities and cooperatives—was not 
such encouragement as to offend article VIII, section 10. Here the 
state funds were used to conduct research and other educational 
activities in the organization of power districts. As long as the state 
did not in and of itself “create any . . . physical structures,” the 
preliminary planning survey activity was permissible.” 

In 1953, a case tested the constitutionality of a law permitting 
such preliminary planning of road building by the state.*? The 
challenged law created a supervisory commission to investigate the 
feasibility of a turnpike,?* appropriating $250,000 to the cause. 
A nonprofit, nonstock private corporation was organized to handle 
the operational details of the project (e.g., bond issue, tolls, gas 
stations). When the project was cleared of its indebtedness, the 
title to the turnpike was to vest in the state. It is significant that 
none of the money appropriated was to be used for the actual con- 
struction and operation of the tollroad. The declared purpose of 
the road was public, and the court felt that “it is only proper that 
its construction be subject to approval of the state... .”%* The 
mere fact that a private corporation held property in trust which 
would eventually belong to the state did not result in making the 
corporation a state agency or instrumentality.” 

Although the state may encourage improvements, it is still subject 
to some restraint by virtue of article VIII, section 10, and may not 
devise patent subterfuges under the guise of “encouragement.” For 





likewise no occasion now to hold that it was intended by sec. 10, art. VIII, 
Wis. Const., to prohibit encouragement by the state of the making of such 
improvements by others.” Jd. at 193. 

*” A previously existing private nonstock, non t corporation. 

State ex rel. Wisconsin Dev. Authority v. Dammann, supra note 18, at 191, 
280 N.W. at 713. See also State ex rel. Hopkins v. Raub, 106 Kan. 196, 186 Pac. 
989 (1920); Jensen v. Board of Supervisors, supra note 18. 

In approving state assistance to local housing authorities, the attorney general 
emphasized the general educational and informative nature of such encourage- 
ment. 35 Ops. Wis. Atr’y Gen. 394 (1946). The state may carry on educational 
or promotional activities in relation to such works of internal im 
without viola the constitution. 26 Ops. Wis. Atr’y Gen. 170 (1937). 

* State ex rel. mpson v. Giessel, 265 Wis. 185, 60 N.W.2d 873 (1953). About 
fifty years earlier the legislature had appointed commissioners to lay out and 
direct the operation of a state road and charged the cost to the cities and coun- 
ties affected. It was decided that the special appointment of these officials by the 
state did not make it a work carried out by state. Jensen v. Board of Super- 
visors, supra note 18. 

* The court did not have to decide whether a tollroad is exempted by the 
highway amendment, since it concluded that the state was not a . 

State ex rel. Thom v. Giessel, supra note 22, at 195, 60 N.W.2d at 878. 

% Ibid. State ex rel. Wisconsin Dev. Authority v. Dammann, supra note 18; 
26 Ops. Wis. Att’y Gen. 170 (1987). 
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example, a 1947 law created the Veterans’ Housing Authority and 
appropriated state funds for its use. The Authority was authorized 
to allocate the funds to local veterans’ housing authorities to sub- 
sidize their programs. Even though the local units had authority 
to underwrite such a program and, in this case, the direct assistance 
was to be provided by the local authorities, the ultimate support 
was provided by the state. Since the use of the funds was not lim- 
ited to the planning and supervisory stages, but might be used in 
the actual construction of the buildings, the court held that the 
law violated article VIII, section 10.7 

In summary, article VIII, section 10, applies to the state and its 
direct agencies but does not apply to local governments. Also, the 
state may encourage others to engage in works of internal improve- 
ment without itself becoming a “party” to such works. 


Internal Improvement 


Article VIII, section 10, proved too inflexible over the years to 
meet the needs of the people. In piecemeal fashion, five constitu- 
tional amendments lessened the impact of the provision. Thus, the 
state may now: (1) construct and improve public highways;*" (2) ac- 
quire, preserve and develop forests;?* (3) improve and construct 
airports and other aeronautical projects;*® (4) improve and con- 
struct veterans’ housing;*® and (5) improve port facilities.*+ Also, 


~® State ex rel. Martin v. Giessel, supra note 16. 

™ Wis. Laws 1907, ch. 238; app: | referendum November, 1908. The state 
may Pg bridges forming part of a public highway. 3 Ops. Wis. Att'y 
Gen. 43 (1914). 

* Wis. ey 1923, ch. 289; approved by referendum November, 1924. State ex 
rel. Owen v. Donald, 160 Wis. 21, 151 N.W. 331 (1915), holding forest preserves 
to be internal improvements, is of no legal effect. 

Under the amendment, the conservation department may secure and pay for 
services of ee to determine water levels in inland lakes for the purpose 
of providi department with information which will enable it to preserve 
forests. 23 . Wik Atr’y GEN. 620 (1934). 

The limitation on the amount that = o appropriated under Wis. Const. 
art. VIII, § 10, as amended, applies appropriations for forestry purposes. 
14 Ops. Wis. Atr’y Gen. 174 (1925). = ao on appropriation in- 
cludes all expenditures for fores cane u re prevention. 23 Ops. 
Wis. AtrT’y Cen - 688 (1934). ma lng - : 

The amendment has been construed to allow itures for forests on pri- 
vate land. 23 Ops. Wis. Atr’y GEN. 688 (1934). e word “preserving” in this 
amendment has been construed to merely grant a power previously denied to 
the legislature and does not in any way restrict the tive Thus, the 
w= A et ae ge mange ee ee Ae to forests. Cutts 

a of Pub. Welfare, 1 Wis.2d 408, 84 N.W.2d 102 (1987). 

* Wis. Laws 1945, J.R. 3; approved by referendum April, 1945. 

” Wis. Laws 1949, J.R. 1; approved by referendum April, 1949. Thus, State 
ex rel. Martin v. Giessel, supra note 16, and 35 Ops. Wis. Atr’y Gen. 394 (1946), 
which declare veterans’ housing to be an internal improvement, no longer pre- 
vent the state from ting in such pro 

™ Wis. Laws 1959, J.R. 15; approved by referendum April, 1960. Prior to this 
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an amendment to article XI regarding the acquisition of land, has 
expanded the scope of permissible state activity under article VIII, 
section 10.8? These amendments indicate that the provision has 
been a substantial barrier to many necessary projects. 

In those areas not exempted by amendment, the term “internal 
improvement” has been the focal point of a great deal of litigation. 
The first case defining this term, State ex rel. Jones v. Froehlich,** 
was decided in 1902. It involved an appropriation from the general 
fund for the construction of levees on the Wisconsin River. Even 
though the declared legislative purpose was the protection of lives 
and property, a classic objective of the police power, the Secretary 
of State refused to honor bills submitted by the levee commission. 
He contended that the legislation was void under article VIII, 
section 10. Before the supreme court, the commission advanced two 
arguments in favor of the legislation. First, the commission argued 
that the levees did not fall within the term “internal improvement” 
as it was used by the constitutional framers. In discussing the term, 
the court stated: 


The words themselves are capable of including substantially 
every act within the scope of governmental activity which 
changes or modifies physical conditions within the limits of the 
commonwealth; but, as the purpose of the constitution was to 
form a government (preamble), we must presume that these 
words were used in sufficiently limited sense to permit the 
accomplishment of that fundamental purpose, at least to a 
reasonable extent . . . . On the other hand, we cannot doubt 
the use of these words in a sense to exclude works which, but 
for the prohibition, might have been within the legitimate 
field of state government,—works having at least some measure 





amendment port and harbor facilities were held to be internal improvements. 
Hasbrouck v. City of Milwaukee, 13 Wis. 42 [37] (1860); 46 Ops. Wis. Atr’y 
Gen. 21 (1957). 

"Wis Laws 1911, ch. 665; approved by referendum November, 1912. Wis. 
Const. art. XI, § 3a, created by this amendment, states: 

“The state or any of its cities may acquire by gift, purchase or condemna- 

tion lands for establishing, laying out, widening, e ing, extending and 

maintaining memorial grounds, streets, squares, parkways, boulevards, q 

playgrounds, sites for public buildings and reservations in and about and 
and leading to any or all of the same... .” 

The term “parks” was interpreted in a broad sense to include the use of lands 
“for the purpose of b prvi. them as nearly as possible in a state of nature in 
order to tect and encourage the preservation ont of the fauna and 
flora of region.” Thus, the state may create a life ‘ye State ex rel. 
Hammann v. Levitan, 200 Wis. 271, 228 N.W. 140 (1929). See 47 Ops. Wis. 
Atr’y GEN. 224 (1958); 47 Ops. Wis. Att’y Gen. 7 (1958); 45 Ops. Wis. Atr’y 
GEN. 28 (1956); 44 Ops. Wis. Atr’y Gen. 148 (1955); 36 Ops. Wis. Atr’y GEN. 
264 (1947). 

Ader on rel. Jones v. Froehlich, supra note 16, 

™“ Id. at 36, 91 N.W. at 116. 
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of public and governmental purpose,—else the prohibition 
would have been needless.* : . 


In holding that this project was a work of internal improvement, 
the court said that the constitutional conception of the term “in- 
cluded those things which ordinarily might, in human experience, 
be expected to be undertaken for profit or benefit to the property 
interests of private promoters . . . ."*5 But the constitutional con- 
ception did not prevent state investment in “those other things 
which primarily and preponderantly merely facilitate the essential 
functions of government. ... "** Thus, such things as the “state 
capitol, university, schools for blind, deaf, and feeble-minded, hos- 
pitals, penitentiaries, and the like” are not included.** 

Second, the commission argued that even if the levees were an 
internal improvement, the state might construct them for the pur- 
pose of protecting lives and property under its police power. But 
the court disposed of this argument by holding that the state may 
not exercise its police power in a fashion that violates article VIII, 
section 10. Thus, the mere fact that a proposed use of state funds 
was for a public purpose would not exempt it from the limit of the 
internal improvement clause. 

Thus, Froehlich prohibits the state from engaging in any works 
which do not “merely facilitate the essential functions of govern- 
ment.”** The court recognized that some projects might have 
characteristics falling on both sides of the line it drew, and stated 
that the dominant purpose of the project is the decisive factor.* 

Under this broad definition, the court has stated* that the inter- 
nal improvement clause bans state financial improvements in rail- 
roads,*? canals,*? tollroads,** dams,** public utilities,“* veterans’ 

Id. at 38, 91 N.W. at 116-17. In the cc..stitutional sense, the term may have 
been restricted to means of facilitating access to the interior. See Comment, 
1948 Wis. L. Rev. 247, 250-54. 

™ Id. at 38, 91 N.W. at 117. 

* Id. at 36, 91 N.W. at 116. 

"Id. at 38, 91 N.W. at 117. 

* Id. at 40-41, 91 N.W. at 118. 30 Ops. Wis. Art’y Gen. 343, 345 (1941). 


“Except for veterans’ housing, the classification of these works as internal 
improvements was not essential to the decisions. 

Hasbrouck v. City of Milwaukee, supra note 31; State ex rel. Jones v. 
Froehlich, supra note 16; Bushnell v. Beloit, supra note 14; Clark v. City of 
Janesville, supra note 12. 

“ Has v. City of Milwaukee, supra note 31. 

“State ex rel. Jones v. Froehlich, supra note 16. 

“State ex rel. Hammann v. Levitan, supra note 32; 47 Ops. Wis. Atr’y GEN. 
7 (1958); 45 Ops. Wis. Atr’y Gen. 28 (1956); 44 Ops. Wis. Att’y Gen. 148 (1955). 

“State ex rel. Wisconsin Dev. Authority v. Dammann, supra note 18, See 
36 Ops. Wis. Atr’y Gen. 116 (1947), and 32 Ops. Wis. Atr’y Gen. 420 dena 
which state that reconstruction, restoration and repair of public utility ties 
are works of internal improvement. 























March] COMMENTS 308 


housing,** blight elimination, slum clearance, and urban renewal.” 
In addition, the attorney general has expressed the opinion that 
locks** and the restoration, reconstruction or repair of residential 
properties and business establishments*® are works of internal im- 
provement.*° 

On the other hand, the court has held that the state may construct 
university campus buildings,®°‘ indoor athletic buildings, modest 
rental dormitories, and off campus dormitories,®* and erect additions 
to state office buildings.®* Also, the attorney general, in a peculiar 
factual setting, expressed the opinion that the state might restore 
the bed of a navigable lake to its natural condition. 

Perhaps the court has retreated from the stern position it took 
in Froehlich. In both State ex rel. Hamman v. Levitan® and Ap- 
peal of Van Dyke, the court held that the state may engage in 
works, which if done as independent projects would constitute pro- 
hibited internal improvements, if the dominant purpose of the 





“ State ex rel. Martin v. Giessel, supra note 16. The court said that if a project 
is not necessary “for the arenes of the state’s functions” then “it would ap; 
almost axiomatic that if . ity is a public venture, it constitutes an internal 
improvement. If it is not a pub ic improvement, then certainly the government 
could have no basis for entering into the field ... .” Id. at 370-71, 31 N.W.2d 
at 630. See criticism in Comment, 1948 Wis. L. Rev. 247. 

* Redevelopment Authority v. Canepa, supra note 13. 

“47 Ops. Wis. ATt’y GEN. 224 (1958). 

“32 Ops. Wis. Att’y GEN. 420 (043) 

© The Wisconsin Supreme Court has cited other jurisdictions which have held 
the term to include: dredging sand flats from a river, Ryerson v. Utley, 16 Mich. 
269 (1868); oe and straightening rivers, Anderson v. Hill, 54 Mich. 477, 
20 N.W. 549 (1884); constructing or operating street railways, Attorney Gen. 
ex rel. Barbour v. Pingree, 120 Mich. 550, 79 N.W. 814 (1899); eclephane and 
telegraph lines, Northwestern Tel. Exch. Co. v. Chicago, M. & St. R.R., 
76 Minn. 344, 79 N.W. 315 (1899); irrigation reservoirs, In re Senate Siandbaalen 
12 Colo. 287, 21 Pac. 484 (1889); ferries, streets, sidewalks, pavements, wharves, 
drains, waterworks, gasworks, icta in Leavenworth Co. v. Miller, 7 Kan. 298 


dey rm 
mis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928). 

"State ex rel. Thom om v. Giessel, 271 Wis. 15, 72 N.W.2d 577 (1 oy 

® Ibid. State ex rel. Thompson v. Giessel, 267 Wis. 331, 65 N.W.2d 529 (1954). 
Of course, the state may cxiinaie construct the building. 16 Ops. Wis. ATr’y 
, 450 (1927). 

80 Ops. Wis. Atr’y Gen. 343 (1941). The public service commission, pur- 
suant to a statute, entered into a dredging contract. The contractor breached 
the contract by leaving the lake bed in a hazardous condition. The attorney 
general based his opinion, that a state appropriation to correct this condition 
was valid, on the grounds that: (1) the state failed to p properly administer a 
“trust” in the navigable waters as a result of this contract breach; and (2) 
framers: did not intend Wis. Const. art. VIII, § 10, to prevent the state gn 
being a party to a small work of restoration such as the one in question. 

Ordinarily, the state could not repair hazardous conditions in the beds of 
navigable waters. See State ex rel. Jones v. Froehlich, supra note 16. Even under 
these peculiar facts, the reasoning of the attorney general is questionable. 

% 200 Wis. 271, 228 N.W. 149 eset 

217 Wis. 528, 259 N.W. 700 (1935 








304 WISCONSIN LAW REVIEW [Vol. 1961 


project is a permissible state activity. Thus, in Levitan the court 
held that the construction of dams*’ incidental to a wildlife refuge 
permitted by another provision of the constitution®* was not pro- 
hibited by article VIII, section 10. 

In Van Dyke, a taxpayer attacked the validity of an emergency 
unemployment relief income tax act. One section of the act per- 
mitted reimbursement of twenty-five percent of the unemployment 
relief paid by counties or cities for the labor cost of public works. 
The taxpayer argued, among other things, that the act was uncon- 
stitutional since state funds were being used to carry on works of 
internal improvement. The court dismissed the argument holding 
that “the primary purpose of the state was not to become a party 
to carrying on works of internal improvement, but to reimburse the 
counties and cities which had made work simply for the purpose 
of providing employment to the unemployed.”** Thus, the legis- 
lature designated that the funds be used for internal improvements; 
but, the ban of article VIII, section 10, was avoided by the applica- 
tion of the “dominant purpose” doctrine. Of course, the applica- 
tion of this doctrine cannot erase the fact that the funds were used 
to construct ordinarily proscribed works. 

An examination of the cases classifying particular projects as 
banned internal improvements or permissible state activities dis- 
closes a fundamental anomaly. Levitan permits the state to con- 
struct dams for the protection of wildlife on the Horicon marsh. 
Yet Froehlich declared unconstitutional legislation to build levees 
for the stated purpose of protecting lives and property. Certainly, 
the purpose of the levee legislation directly fulfilled one of the most 
accepted functions of legal order. Unquestionably, the state has 
implied power under the constitution to protect the lives and prop- 
erty of its constituents. Even Froehlich permits the state to con- 
struct hospitals and penitentiaries for those purposes. Thus, the 
only distinction between the cases is that the dominant purpose 
of the project was expressly authorized by the constitution in 
Levitan and only impliedly authorized in Froehlich. As for the 
dominant purpose doctrine, it must be accepted, for without it the 
state would be powerless to construct any physical structure includ- 
ing, for example, a state office building. The purpose of a utilitarian 
structure is never the structure itself, but rather its intended use. 








* Dams ordinarily constitute prohibited internal improvements. 47 Ops. Wis. 
Atr’y Gen. 7 (1958); 17 Ops. - Atr’y GEN. 87 (1928). 
ion, supra note 32 
= Appeal of Van Dike, supra note 18, at 544, 259 N.W. at 707. 
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Thus, the error is in Froehlich. The court classifies building 
levees for the protection of lives and property as a project which 
“might, in human experience, be expected to be undertaken for 
profit or benefit to the property interests of private promoters 

. . "60 (Emphasis added.) The words private promoters suggest 
that this classification was error. However, even if the project may 
be so classified, the state should have been permitted to construct 
the levees if they also would have “primarily and preponderantly 
merely facilitate[d] the essential functions of government.”* Con- 
ceivably, a private promoter might be willing to construct a capitol 
building and lease it to the state. Yet, the state is not, for that 
reason, denied the power to construct such a building. Thus, the 
court did not properly apply the definition it set out. The decision 
resulted in an inconsistency, for Froehlich permits the state to pro- 
tect lives and property by building hospitals and penitentiaries 
but not levees. 

Perhaps the error in Froehlich can be attributed to the fact that 
the levees were to be constructed on the banks of a navigable river. 
Levees for the purpose of improving the navigability of a river 
would clearly be a work of internal improvement as the term was 
understood by the constitutional framers. Although none of the 
parties denied that the legislation in question was designed to 
protect lives and property, the court was apparently impressed by 
the fact that the levees would have altered the condition of the 
Wisconsin River. It is submitted that the court should have allowed 
the state to provide the levees even though the condition of the 
river would have incidentally been altered, since the dominant 
purpose was the protection of lives and property. Froehlich was 
perhaps the unfortunate result of the lack of a doctrinal bridge 
which the court has apparently provided in Levitan and Van Dyke. 


Indebtedness 


Article VIII, section 10, specifically forbids the state from con- 
tracting any debt for works of internal improvement. In addition, 
the state’s activity, although not offending the internal improve- 
ment proscription, may contravene the general ban against state 
indebtedness contained in article VIII, section 4. 

A debt is an obligation to pay from monies to be provided in the 
future.*2 In State ex rel. Owen v. Donald,®* the court concluded 





© State ex rel. Jones v. Froehlich, supra note 16, at 38, 91 N.W. at 116-17. 
© Jd. at 38, 91 N.W. at 117. 
See State ex rel. Thompson v. Giessel, supra note 52; State ex rel. Owen v. 
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that there was nothing “particularly technical”** about the defini- 
tion of the constitutional word debt. “It includes all absolute 
obligations to pay money, or its equivalent, from funds to be pro- 
vided, as distinguished from money presently available or in 
process of collection and so treatable as in hand.’’*> As applied to 
the facts, the court held that when the state, as buyer, entered into 
a land contract with a private individual on terms which obligated 
the state to pay the purchase price at stated intervals in the future, 
the transaction created a debt because its fulfillment was grounded 
upon anticipated appropriations to be derived from state property. 
Thus, the obligation to pay with no money on hand constituted an 
indebtedness. Had it been stipulated that payment would only be 
made from available appropriations, no debt would have been 
created.® 

At common law a lease providing for payment of future rents was 
not regarded as creating a present existing debt or liability.** For 
this reason, whether a particular land transaction was properly 
deemed a lease or an installment land contract became a crucial 
question in State ex rel. Thompson v. Giessel.** In that case the 
Wisconsin Legislature devised an arrangement of lease and sub- 
lease, which for all practical purposes amounted to a land contract 
purchase, and which the court held did not offend the constitution. 
The Regents of the University of Wisconsin, an arm of the state, 
leased to the Wisconsin Building Corporation® land upon which 
the Corporation was to build the Camp Randall Memorial—a 
building to house various athletic activities. In order to finance 
and construct the Memorial, the Corporation subleased the land 
back to the Regents on the same day. The Regents agreed to pay a 
rental equal to the original rental plus additional amounts calcu- 
lated to relieve the indebtedness created by the construction of the 
building. 


The court reasoned that there could be no purchase without the 





Donald, 160 Wis. 21, 151 N.W. 331 (1915); Earles v. Wells, 94 Wis. 285, 68 N.W. 
964 ( ; Doon Township v. Cummins, 142 U.S. 366 (1892). 

@ 160 Wis. 21, 151 N.W. 331 (1915). 

“ Id. at 59, 151 N.W. at 342. 

* Ibid. 

See State ex rel. Thompson v. Giessel, supra note 52. 

“See 1 TirrFany, LANDLORD & TENANT, § 166 (1910). Ambrozich v. City of 
Eveleth, 200 Minn. 473, 483, 274 N.W. 635, 640 (1987), cited in State ex rel. 
Thompson v. Giessel, supra note 53, stated: “There is no obligation to pay until 
the rent is due according to the terms of the lease. Rent to be paid in future 
is not a debt or liability for the recovery of which a present action will lie.” 

“271 Wis. 15, 72 N.W.2d 577 (1955). 

1989) nonprofit corporation previously organized pursuant to Wis. Stats. ch. 180 
( \. 
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passage of title. Of course, the state may not contract to buy its 
own property. 


The contracts here bear every characteristic of leases. Notwith- 
standing that the rentals payable by the lessees are equal to 
the obligations incurred by the lessors, it cannot be said that 
as a consequence they become changed in species and must be 
regarded as purchase-contract installments. The measure of 
rental payments does not convert a lease to a purchase contract. 
It does not follow that merely for the reason that rent equals 
debt service, it is not rent but constitutes an installment on a 
purchase contract.” 


The procedure was an obvious device to circumvent the mandate 
of the constitution, but the court felt that it did not have the power 
to inquire into the motives of the legislature. Furthermore, the 
plan was not “designed to accomplish indirectly that which could 
not be done directly, but rather to accomplish legally that which 
could not be done in an unlawful manner.” 

Only two years prior to this decision a similar statutory device 
had been declared unconstitutional because its form permitted the 
corporation to mortgage its leasehold interest in the land and build- 
ings as security for loans to continue construction.’ It was admitted 
that the loan repayments were to be made from the rental receipts. 
Therefore, if the corporation refused to pay the rentals, the mort- 
gage might be foreclosed and the state would lose its interests in 
the lands and buildings. Here, the state would feel a coercion, 
although indirect, to pay the indebtedness."* 





™State ex rel. Thompson v. Giessel, supra note 52, at 42, 72 N.W.2d at 591. 
Cf. 16 Ops. Wis. Atr’y Gen. 450 (1 states that where the absolute promise 
rent payments equal the eventual pur ree plus interest, a debt is created 
in contravention of Wis. Const, art. VIII, § 

™ State ex rel. Thompson v. Giessel, sak note 52, at 36, 72 N.W2d at 587, 

uoting Annot., 71 A.L.R. 1318, 1326 (1931). 

™ State ex rel. Thompson v. Giessel, supra note 53. As to this particular point, 
see Loomis v. Callahan, supra note 51. 

™ State ex rel. Thompson v. Giessel, supra note 53. A succinct expression by 
an Illinois court of this proposition was as follows: “One who pawns or pledges 
his property and who will loose [sic] the property if he does not pay, is indebted 


although the creditor has nothing but the security of his ” Ci 
of Joliet v. ee 194 Ill. 457, 462, 62 N.E. 861, 863 ( "See ‘also 
CJS. an a ations § 1835 (b) (1) (1950); 38 Am. Jur. M nen 
poration} 495 aes Annot., 146 A.L.R. 328, 352 (1948). The court 


that a ju ey ee the state, as a result of activity f m4 ninder. Wis 
Const. art Tl, § 10, constitutes a debt. Sloan v. State, 5 623, 8 N.W. 
1881). In that case, the state had received ts of land to aid in the construc- 
tion of a railroad—an undertaking ly ap he tletun iether Wis. Const. art. 
VIII, § 10. Ina — eo se state pore Aun tim 7" such land, on 
state emplo tiff attorneys. ti —— t to recover 
their sonia The complaint was dismissed. The fact that this was a permis- 


sible internal improvement did not exempt it from the debt prohibition. 
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In summary, a debt within the meaning of article VIII results 
whenever the conduct of the state creates an obligation to be paid 
from funds which have not yet been appropriated. 


CONCLUSION 


Unquestionably, the people of early Wisconsin desired internal 
improvements. They prohibited the state from engaging in such 
activities because of the evils which other states had experienced 
from unwise projects, and because they assumed that these works 
would be undertaken by private capital. Time has proven this 
assumption to be erroneous. The series of amendments to article 
VIII, section 10, indicates that state participation in works of 
internal improvement is necessary. A combination of factors has 
produced this result. First, the funds of private enterprise and 
local government are insufficient because of the tremendous costs 
of such improvements. Also, private enterprise is unwilling to 
invest in projects which may turn out to be unprofitable. Second, 
the state is in a better position to construct works requiring state 
wide integration. If the framers had realized that state participa- 
tion in works of internal improvement would become necessary, 
they probably would not have prohibited the state from engaging 
in such activity. Most likely, the desire for internal improvements 
was stronger than the fear of resulting evils. 

Furthermore, the dangers of state participation feared by the 
framers no longer exist. The argument that state construction 
results in higher costs to the people, has no meaning if only the 
state will undertake the project. The constitution contains ade- 
quate safeguards against indebtedness,* and prohibits the state 
from loaning credit to private individuals or associations."* Al- 
though the argument may be advanced that state participation 
results in unnecessary works, what the people want and are willing 
to pay for cannot be deemed unnecessary in any sense which should 
find rigid constitutional expression; the issues seem clearly political 
and legislative. There is no more reason to fear unnecessary 
expenditures in the field of internal improvements than in other 
fields of state activity. Nor is there any more reason to fear graft 
and corruption in this area than in any other area where state funds 
are being disbursed. 





Similar reasoning prompted the attorney general to declare a revenue bond 
proposal to support highway construction unconstitutional because the state and 
not a private corporation was issuing them. 48 Ops. Wis. Att’y GEN. 204 (1959). 

™ Wis. Const. art. VIII, §§ 4, 6. 

™ Wis. Const. art. VIII, § 3. 
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The framers believed that state participation would result in 
benefits grossly unequal to the burdens, since all the people of the 
state would shoulder the cost of improvements enjoyed by those in 
a favored locality. However, sectionalized interests have been 
greatly reduced by our modern communication and transportation 
systems. Improvement of a Great Lakes port in 1961 would benefit 
the entire state, whereas in 1848 such an improvement would prob- 
ably not have substantially benefited the people outside the imme- 
diate vicinity of the port city. In addition, the breadth of represen- 
tation in the legislative process and the legal maxim that public 
funds may be expended only for public purposes,’* protects the 
general taxpayer as far as seems consistent with the traditional 
legislative control of the public purse. 

History has demonstrated that the state must participate in many 
works of internal improvement, if they are to be provided at all. 
Practical experience indicates that state participation in works of 
internal improvement is not fraught with evils. Indeed, through 
constitutional amendment and lawyers’ ingenuity, the state has 
successfully engaged in such activities for over fifty years. In addi- 
tion, unforeseeable conditions may arise necessitating swift state 
action which is not possible under our present amendment pro- 
cedure.” In light of these considerations, it is submitted that 
Article VIII, section 10, of the Wisconsin Constitution should be 
repealed. 

Davip M. HECHT FRANK L. MALLARE 





% See Mills, The Public Purpose Doctrine in Wisconsin, 1957 Wis. L. Rev. 40, 


2. 
™ E.g., the state could not participate in desperately needed veterans’ housing 
programs until four years after World War II. 








Comment 


SUBDIVISION REGULATION: REQUIRING DEDICATION 
OF PARK LAND OR PAYMENT OF FEES AS A 
CONDITION PRECEDENT TO PLAT APPROVAL 


Since 1950, the United States has experienced a rapid population 
move to the open land that rings our metropolitan centers; and this 
move is expected to continue at an even faster pace in the future. 
One significant result of this trend is the increasing strain on the 
budgets of municipal governments that supply services to these 
developing areas. Thus, new impetus has been given to municipal 
planning, in the form of zoning, master plans, official maps and 
subdivision regulation, to insure that these subdivisions develop 
orderly and economically. One important service furnished by mu- 
nicipal government is parks.? A recent Michigan case demonstrates 





?From 1950 to 1955 metropolitan centers in the United States absorbed 97% 
of the total population growth. During this iod the suburban rings grew 
seven times faster than the central cities. In 1 the population of our metro- 
politan centers was 90 million. Estimates show that by the year 2000 the metro- 
politan tion in the United States will be between 210 and 235 million, an 
increase of 110 to 145 million. Based on current trends, of this 110 to 145 mil- 
lion increase, a 57 to 75 million increase will occur in an area that is now the 
unincorporated open land encircling the metropolitan centers. See Hauser, 
Implications of Changing Metropolitan Areas, in PLANNING 1958, SELECTED PAPERS 
FROM THE NATIONAL PLANNING CONFERENCE 8-11 (1958). 

*In CLawson, HELD & STODDARD, LAND FOR THE FurTureE 124-93 (1960), the 
authors suggest that in the year 2000, because of increases in tion, per 
capita income, mobility, and a decrease in the number of working hours, more 
time will be t in recreational activities. Thus, it is estimated that in the 
year 2000 the demand for all forms of outdoor recreation will be ten times what 
it is today. In terms of future needs for municipal parks, the following facts 
and figures are presented: 

Use of Municipal Parks; Actual and Needed Area in 1956 and 2000: 

1956: 

Million visits to municipal par er + 
Actual area available for a enicieal ‘alitioe Sores = acres): 

= area for present needs 20 


Million visits to municipal parks: 3750 + 
a million acres): 50 
Adapted from Table 24, id. at 187. 

eS oe See See ee meee Be meeieiee pet sm yal he mee 
than seven times the area actually available in 1956 timated cost of this 


municipal park land needed for the future will be from 22 to 30 billion dollars. 
The authors suggest that in order to meet this problem of future municipal park 
needs: he park acreages should be added well ahead of urban ex 

while land is still available and relatively cheap. At the least, expansion of park 
—"! should move concurrently with the spread of cities.” Id. at 191-92. See 
also, FINAL REPORT OF THE PARK, RECREATION AND OPEN SPACE Project, RE- 
GIONAL PLAN Ass’N, THE RACE For OPEN SPACE (1960). 
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how municipalities are currently attempting to use subdivision 
regulation to cut the cost of providing neighborhood parks for new 
subdivisions. 

In Ridgemont Dev. Co. v. City of East Detroit, plaintiff sub- 
divider acquired a tract of land, platted the land into two sub- 
divisions and, pursuant to the Michigan platting act, submitted the 
plats to defendant city for approval. The city refused to approve 
the plats unless the subdivider conveyed one lot in each subdivision 
to the city for use as playgrounds. The subdivider protested, but 
finally acquiesced, and conveyed two lots in fee to the city; and the 
city approved the plats. Two years later the subdivider sued for a 
reconveyance of the lots. The Michigan Supreme Court, in reversing 
the trial court, held that the Michigan platting act did not author- 
ize the city to require a conveyance of lots as a condition to plat 
approval. The city was ordered to reconvey the lots.® 


Subdivision Regulation: Purpose and Legal Basis 


The purpose of subdivision regulation is to promote orderly and 
planned growth of undeveloped areas within a municipality, both 
physically and economically.* Statutes that require subdividers to 





* 358 Mich. 387, 100 N.W.2d 301 (1960). 

* The statutes applicable to the controversy were: MIcH. STAT. ANN. § 26.432 (1) 
(1953), which required any person who subdivided land to make and record a 
plat; and Micu. Stat. ANN. §§ 26.445-.446 (1953), which provided that a plat 
could not be recorded until approved by the eo oe The oy statutes 
are similar. See MicH. STAT. ANN. §§ 26.433, .445, . (Supp. 1959). 

The Wisconsin statutes contain similar provisions. Land which is to be sub- 
divided (as defined in Wis. Stat. § 236.02 (1959) ) mast be platted, and the 
plat recorded: Wis. Stat. § 236.03 2.4 . To entitle a plat to be recorded 
it must be approved: Wis. Stat. § 10 (1959). Penalties may be a on 
a subdivider who sells lots without recording a plat: Wis. Stat. § 236.31 (1959). 

’The Ridgemont court held that the conveyance by the subdivider was not 
voluntary, i.¢., it was made under economic duress; thus, the subdivider was 
entitled to a reconveyance. The Oklahoma Supreme Court, in a similar situa- 
tion, held that the subdivider was estopped to deny that the dedication of park 
land was voluntary, because of reliance on poll wn of purchasers of lots in the 
subdivision that the land in issue would be for park purposes. See Fortson 
Inv. Co. v. Oklahoma City, 179 Okla. 473, 66 P.2d 96 (1937). 

* The need for subdivision development control became apparent in the land 
boom of the 1920’s. Land developers were more interested in a quick profit 
than in creating well planned subdivisions. Cities, eg looking forward to 
expansion, installed improvements before lots were sold, with the ex tion 
that the future lot owners would pay the cost by special assessment. But often 
lots were not sold, or the ial assessments became so prohibitive that tax 
delinquencies resulted. As a result, cities were left to pay for and maintain 
improvements in sparsely settled areas where the tax base was inadequate to 
support them. The burden eventually was shifted to the ——_ taxpayer. 
Subdivision lations that require a subdivider to develop in conform- 
ance with gece | measures, to install improvements at his own expense, 
to dedicate to public use, and to pay large fees, discourage subdividers 


with inadequate financial backing and stimulate res ible subdividers to fully 
develop their subdivisions by sale of lots to cover the in 


investment. See 2 LEwis, 
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plat the land which they wish to develop and to obtain approval by 
municipalities of the plats, allow municipalities to implement their 
planning measures with respect to streets, highways, lot dimensions, 
drainage, location of parks, and other matters related to municipal 
services.’ This is done by requiring that the plats comply with con- 
ditions established by statute and ordinance before municipal ap- 
proval is given. Statutes that authorize municipalities to require a 
subdivider, at his own expense, to install streets, walks, drainage 
facilities, and other improvements, as a condition to plat approval, 
shift the initial cost of these items from the municipality to the sub- 
divider, who presumably will pass the costs along to the individual 
lot purchasers.* The rationale of such requirements is that be- 
cause the subdivider’s private activity creates the need for such 
local improvements, and because they are for the special benefit of 
the subdivision, he should bear the cost which otherwise would be 
imposed on the public, i.e., the municipality and general taxpayer.” 





PLANNING THE MOopeRN City 150-53 (1949); RatciirF, UrBAN LAND ECONOMICS 
164-75, 406-21 (1949). 

*On subdivision regulation, see 1 ANTIEAU, MUNICIPAL CORPORATION LAW 
493-525 (1958); 2 Lewis, id. at 150; RuyNeE, MunicipaAL Law §§ 32-59, 32-60 
(1957); WepsTeR, URBAN PLANNING AND MUNICIPAL PusLic Poticy 436-74 (1958); 
Int’L Crry MANAGERS Ass’N, LOCAL PLANNING ADMINISTRATION 345-69 (3d ed. 
1959) (chapter written by Prof. J. H. Beuscher of the Wisconsin Law Faculty); 
Melli, Subdivision Control in Wisconsin, 1953 Wis. L. Rev. 389; Reps, Control 
of Land Subdivision By Municipal Planning Boards, 40 CornELt L.Q. O58 (1955); 
Note, 65 Harv. L. Rev. 1226 (1952). 

® Wis. Star. §§ 236.13 (2) (a), (b) (1959), authorizes a municipality to require, 
as a condition to plat approval, that a subdivider install at his own expense: 
water mains and laterals, streets, walks, sewerage facilities and any other public 
improvements. See Zastrow v. Village of Brown Deer, 9 Wis.2d 100, 100 N.W.2d 
359 (1960), which upheld a condition to plat approval requiring a subdivider 
to install a water system for the subdivision. For an example of some public 
improvements eee of a subdivider by Wisconsin — see League 
of Wis. Municipalities, Information Bull. No. 419 (Jan. 22, 1960). 

*® This language has been used by courts which have considered various require- 
ments imposed on a subdivider as a condition to plat approval. See e.g., Wine 
v. City Council, 2 Cal. Rptr. 94 (1960) (fees for general city sewer fund and im- 

rovement of off-site streets held invalid); Kelber v. City of Upland, 155 Cal. App. 
ba 631, 318 P.2d 561 (1957) (fee for general city park fund held invalid); Ayres 
v. City Council, 34 Cal. 2d 31, 207 P.2d 1 (1949) (dedication of streets, strips to 
be used to widen abutting streets and strips to be used for planting trees alon 
roadways held valid); Rosen v. Village of Downers Grove, 19 Ill. 2d 449, 167 
N.E.2d 230 (1960) (per dictum, general school fee would be invalid); Petterson 
v. City of Naperville, 9 Ill. 2d 233, 137 N.E.2d 371 (1956) (installation of curbs 
and gutters valid); Stanco v. Suozzi, 11 Misc. 2d 784, 171 N.Y.S.2d 997 
(1958) (fee for sewers held valid); In re Lake Secor Dev. Co., 141 Misc. 913, 
252 N.Y.S. 809 (1931) ne of park land held valid); Pizzarro v. Planning 
Bd., 69 P.R.R. 27 (1948) (reservation of park land held valid). It should be 
noted that the California statutes, under which the Ayres, Kelber and Wine 
cases were decided, expressly provide that requirements imposed on a sub- 
divider must be related to the needs created by the subdivision. See Ca. Bus. 
& Pror. Cope §§ 11510, 11525-26. The BOG of the Wisconsin statutes is 
not as restrictive. See Wis. Stat. §§ 236.13 (2) (a), (b) (1959). 

For an analysis of this basis for imposing costs on the subdivider see Dunham, 
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The Ridgemont Dev. Co. case presents the problem of whether a 
municipality may require a subdivider to bear the initial cost of 
local park facilities for a subdivision, by requiring him to supply 
land for parks as a condition to plat approval.'° 

Generally, the conditions imposed by a municipality for plat ap- 
proval must be authorized by an enabling statute.t Enabling stat- 
utes are either mandatory or permissive. Mandatory enabling stat- 
utes merely authorize a municipality to require that plats comply 
with the statutory conditions.’ On the other hand, permissive en- 
abling statutes authorize a municipality to adopt subdivision regu- 
lation ordinances, and to require that plats comply with conditions 
contained in the ordinances as well as the statute.'* A condition 
requiring dedication of land for parks is expressly authorized by 
statute in some jurisdictions.'* Another jurisdiction expressly for- 
bids such a condition.’ Still other jurisdictions, including Wiscon- 
sin, have statutes that neither expressly authorize nor forbid a 
municipality to require park land dedication.’ 


Judicial Construction of Statutes That Neither Expressly Allow 
Nor Prohibit a Condition Requiring Dedication of Park Land 


If the enabling statute either expressly allows or prohibits a re- 
quirement that park land be dedicated as a condition to plat ap- 





A Legal and Economic Basis for po 4 Planning, 58 Cotum. L. Rev. 650 (1958). 
Professor Dunham suggests that only those costs may be shifted to the sub- 
divider which the subdivision itself. creates, and which otherwise would be 
imposed on the general taxpayer. Costs for benefits to, or needs of, the whole 
community should not be shifted to the subdivider. 

Another theory, sometimes advanced by courts to sustain plat approval require- 
ments, is that because the recording of a plat is a cage A (it facilitates the 
sale of lots) a ay may impose any reasonable requirement on a sub- 
divider availing himself of this privilege. See Newton v. American Security Co., 
201 Ark. 943, 148 S.W.2d 311 (1941) and Ridgefield Land Co. v. City of Detroit, 
241 Mich. 468, 217 N.W. 58 (1928), both involving dedication of streets. But in 
view of the mandatory platting requirements in most states, this theory seems 
unrealistic. 

* For a discussion of the problem, see SieceL, Law Or OPEN SPACE 16-17 (1960); 

Int’, Crry MANAGERS Ass’N, op. cit. supra note 7, at 282-85; PLANNING ADVISORY 
Service, Public Open Space in a Subdivision, No. 46 (Jan. 1953); supra 
note 7, at 269-75; and Yokley, Open ~~ hh A960) and Methods of Acquisi- 
tion, 10 MunicipAL LAW SERVICE om ae 

1 See InT’L Crry MANAGERS ASs’N, ct. supra mal 7, at 23-28; Melli, su 
note 7, at 397-405; Note, 49 Micx. L. iu (1951); Annot., 11 A.L.R.2d 24, 
532-38 (1950). 

Mont. Rev. Copes ANN. § 11-602 (1947) and N.Y. Town Law § 277 (Supp. 
1960 

Gat, Bus. & PRoF. Cove. i! 11525-26; Int. ANN. Stat. ch. 24, § 53-2 (Smith- 
Hurd 1959); Wis. Stat. 45 (1959) 

4 Ark. STAT. ANN. § 19-2829 (: Pang 1959); Mont. Rev. Cones ANN. § 11-602 
(1947); WasH. REv. coor 58.16. ye op. 1986) 

18 Mass. ANN. Laws ch. 41, Rpt. 

It. ANN. STAT. ch. 24, § 53-2 (Smith. furd na 105 ; MIcH. Sune. Arm. §§ 26.449, 
50, 52 (Supp. 1959); Wis. * §§ 236.13, 45 (1959). 
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proval, the problem of the Ridgemont Dev. Co. case does not arise 
because the statute controls. It is when the enabling statute does not 
expressly cover the question that there is a problem. For instance, 
in a New York case, In re Lake Secor Dev. Co.,1" the statute required 
the subdivider to “show a park or parks suitably located’’** on the 
plat. The town planning board, the approving authority, was auth- 
orized to require that the parks shown on the plat be a reasonable 
size. The court decided that the general purpose of this statute and 
other statutes pertaining to the planning board,’ construed together, 
authorized the board to determine the area on the plat to be used 
for parks, and to require its dedication by the subdivider.*° 

A Puerto Rican case, Pizarro v. Planning Bd.,?* involved a statute 
that enabled the local approving authority to adopt regulations for 
“obligatory reservation”** of park area as a condition to plat ap- 
proval. Pursuant to this statute, the board adopted a regulation 
requiring that park area be “reserved and dedicated.”** The court, 
in adopting a construction that would avoid the issue of the consti- 
tutionality of the statute,** held that the statute did not authorize 
a regulation requiring a transfer of land to the municipality with- 
out compensation to the subdivider, but only authorized a regula- 
tion requiring that land in the platted area be reserved for parks.*® 

In the Ridgemont Dev. Co. case, the Michigan court considered 
two sections of the Michigan platting act. These statutes contained 
express conditions, with respect to streets, walks, alleys and 
bridges, that could be imposed by a municipality in approving 
plats, but did not contain any conditions with respect to parks or 





™ See note 9 supra. 

* N.Y. Sess. Laws 1927, ch. 175, § apa ‘i 

” For the other sections pertaining to planning board see N.Y. Sess. Laws 
1927, ch. 175, §§ 149g-149s. 

*® This construction of the New York statutes was reaffirmed in a dictum of a 
recent case, Reggs Homes, Inc. v. Dickerson, 16 Misc. 2d 732, 179 N.Y.S.2d 771 
(1958). 

REPS supra. 
pean en Teme Mane ED. No. 218, § 10, as amended by Laws of Puerto Rico 
1947, No. 475, 

69 P.R.R. 138 (1948). 

“The court felt that if the statute were construed to authorize an obligatory 
dedication, it would raise the constitutional problem of property for 
Fem se use without compensation. For a discussion of the constitutional prob- 


nee 6. 
set uire the subdivider to reserve a reed 


The planning board 
ho.deiit ued on tome y Spates ——e ity, either by purchase 
or condemnation. For a lindtntion om time a mu Bo doe. 
so snyeee Rene ap, susecind, ous Shapee: ¢. Planning Bd., 71 P.RR. 1 
See» Stee) Pe Oe Oe ey fas eee Oe 
land, see Miller v. Beaver Falls, 368 nt OS ee servation of park 
municipalities require a reservation of park land in a su vision. See League 
of Wis. Municipalities, supra note 8. 
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playgrounds.** The court held that neither of the statutes author- 
ized the city to require a conveyance of lots for use as playgrounds 
as a condition to plat approval, and that the city had exceeded its 
authority by imposing such a condition.** Another section of the 
Michigan platting act, not cited by the court, allowed a municipality 
to provide by ordinance for the installation, by the subdivider, of 
improvements other than those specified in the statutes.** It could 
have been argued that this statute provided authority for an ordi- 
nance requiring that park land be conveyed or dedicated as a condi- 
tion to plat approval. However, the court stated that the city had 
not adopted any ordinance with respect to plat approval require- 
ments. Under these circumstances the decision of the Michigan 
court seems desirable. 

Conditions imposed by a municipality in approving plats should 
be clearly defined by law, i.e., by the enabling statute or by an ordi- 
nance.”® If no plat approval ordinance is adopted by a city, then the 
express statutory conditions should control.*° A subdivider should 
be able to determine what requirements he will have to meet in 
order to get his plat approved, so that he may plan accordingly. 





* Micn. STAT. ANN. §§ 26.449, 50 (1953). 

"For a similar construction of these two statutes see Micu. Atr’y Gen. REp. 
No. 2679 (Aug. 6, 1956). 

* Any city or village may provide by ordinance for the “installation of other 
a than those specified in § 26.450. See Micu. Stat. ANN. § 26.452 
(1953). 

*” See Beach v. Planning & Zoning Comm’n, 141 Conn. 79, 103 A.2d 814 oped 
Lordship Park Ass’n v. of a Appeals, 137 Conn. 84, 75 A.2d 
(1950); State ex rel. Kahler-Ellis Co. v. Cline, 69 Ohio L. Abs. 305, 125 N.E.2d 
222 (C.P. Ct. 1954). 

The Wisconsin platting act establishes a rule of law with respect to municipal 
approval or disapproval of plats. A statute expressly provides the basis to be 
used by a municipality in approving or rejecting i Wis. Stat. § 236.13 
(1959). Subsection (3) of that statute provides: “No —— authority or 
agency having the power to approve or object to plats sh: tion approval 
upon compliance with, or base an objection upon, any requirement other than 
those ed in this section.” 

See Knutson v. State ex rel. Se , 157 N.E.2d 469 (Ind. a Campau 
v. Board of Wayne County Auditors, 198 Mich. 468, 164 N.W. 369 (1 e- 

“In Rosen v. Village of Downers Grove, supra note 9, the Illinois reme 
Court considered a subdivision control ordinance adopted by defendant » 
pursuant to an enabling statute that authorizes villages in ——— plats to 
adopt regulations that provide “reasonable requirements for . . . school grounds, 
and other public grounds.” Int. ANN. Stat. ch. 24, § 53-2 (Smith-Hurd Supp. 
1960). The ordinance provided that: “Every such plat, for the purpose of meet- 
ing reasonable requirements for educational facilities . .. shall dedicate for 
educational os such area as may be deemed necessary by the Plan Com- 
mission to faci tate the establishment of school facilities ....”" Id. at 455, 
167 N.E.2d at 233. The court held the ordinance to be invalid because: (1) The 
ordinance was broader than the eyes # granted by the enabling statute, 
i.e, the words “educational p ” in ordinance were broader in 


scope 

than the words “school grounds” in the yoy bee and the ordinance 
did not fix any standard to govern the Plan mission in the 
land to be dedicated; thus, it was not a reasonable requirement. The 


amount of 
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Requiring Dedication of Park Lands in Wisconsin 


Several municipalities in Wisconsin have subdivision regulation 
ordinances which require the dedication of land for parks.*? As 
previously indicated, the Wisconsin platting act neither expressly 
allows nor prohibits such ordinances.** A municipality is authorized 
to require that a plat comply with any local ordinance, master plan, 
or official map.** Another statute authorizes municipalities to adopt 
planning measures, 7.e., master plans** and official maps,** showing 
location of future parks. To implement these planning measures 
the platting act provides that: 

[A]ny municipality, town or county which has established a 

planning agency may adopt ordinances governing the subdivi- 

sion . . . of land which are more restrictive than the provisions 
of this chapter. . . . Such ordinances may make applicable to 
such [sub]divisions any of the provisions of this chapter, or may 
provide other . . . approving requirements. . . .%7 
The statute explains that the purpose of authorizing these local 
ordinances is “to promote the public health, safety and general wel- 
fare of the community and the regulations authorized to be made 
are designed . . . to facilitate adequate provision for . . . parks, 
playgrounds... .”’* Also, the platting act provides for liberal con- 
struction of the above enabling statute and any ordinances adopted 
pursuant to it.*® 





village also adopted an ordinance that required a subdivider to dedicate, for 
“public use or public grounds,” at least one acre of land for each 75 buildi 
sites in the subdivision. Although the court did not rule on the validity o 
this ordinance, it would seem that the — the court had to the “educa- 
tional purposes” ordinance are overcome. is ordinance phrases the dedication 
requirement in the terms of the enabling statute, and the amount to be dedi- 
cated by subdivider is certain. Of course, whether one acre per 75 building 
sites is a mable amount is another question. 

* For example, an ordinance adopted by the city of La Crosse, Wisconsin, 

rovides that: “The subdivider may be expected to dedicate from five (5) to 
Ettcen (15) per cent of his tract recreation, school sites, or other public 

other than streets. ...” League of Wis. Municipalities, supra note 8, 
at 3. 

Wis. STAT. — 45 (1959). See also, IV Wis. Lec. Counc Repr., 
SUBDIVISION AND TING OF Lanp (1955). For a general discussion of the 
Wisconsin platting act see, Lathrop, Wisconsin’s 1955 Platting Law, 1956 Wis. 
L. Rev. 385. 

“ Wis. Stat. § 236.13 "gs 6 

*® Wis. Stat. §§ 62.23 (1), (1959). 

* Wis. Stat. § 62.23 (6) (1959). 

* Wis. Stat. § 236. @ (1959). The express —— es cover 
such matters as: when a plat is required, Wis. Star. §286 3 (1959); installation 
of improvements by the subdivider, Wis. Stat. § 13 (3) (1959); 


requirements, Wis. Star. § 236.15 (1959); minimum lot and street width, Wis. 
Stat. § 236.16 (1959); t 
Wis. Stat. § 236.45 (1 og 
* Wis. Stat. 286.45 (b) (1959). 


nical requirements in preparing the plat, Wis. Stat. 
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The Wisconsin Supreme Court has not considered whether the 
Wisconsin platting act authorizes a municipality to require a dedi- 
cation of land for parks as a condition precedent to plat approval. 
But in view of the enabling statute’s broad grant of authority to 
municipalities to regulate subdividing, and the requirement that the 
statute be liberally construed, the court would probably uphold an 
ordinance requiring dedication of land for parks. Contrary decisions 
like the Ridgemont Dev. Co. case, which did not allow a condition 
requiring a conveyance of park land, and the Pizarro case, which 
did not allow a condition requiring a dedication of park land, are 
easily distinguishable. In the Ridgemont Dev. Co. case, the condi- 
tion to plat approval struck down by the court did not require a 
“dedication” of park land, but an “ordinary conveyance” of land 
which the city said was to be used for parks. The difference between 
the two is this: If land is dedicated for parks, then it can only be used 
for parks; but land conveyed by an ordinary deed is not subject to 
the same restriction.*° The enabling statute in Pizarro was more 
limited in scope than the Wisconsin enabling statute. Also, that 
statute was strictly construed. On the other hand, the New York 
court, in the Lake Secor Dev. Co. case, construed the New York 
statute, which is not as broad as the Wisconsin statute, to authorize 
a park dedication requirement. In addition, it could be argued that 
a Wisconsin municipality may impose any requirement, by ordi- 
nance, that is not inconsistent with the language and purpose of the 
enabling statute,*! and that a park dedication requirement is within 
the scope of authority granted by the statute. 


Another Method of Shifting the Initial Cost of Parks 
To the Subdivider: Requiring Payment of Fees 


Another method, currently used by municipalities, to shift the 
initial cost of local park facilities for a subdivision to the subdivider, 
is to require payment of a fee as a condition to plat approval.‘? This 
money is then used by the municipality to acquire park land by 





“ Micu. Stat. ANN. § 26.480 (1953) provides the restriction on the use of land 
dedicated on a plat to the public. Possibly the difference between a dedication 
and an ordinary conveyance influenced the court’s decision. A municipality 
acquiring land from a subdivider by ordinary conveyance could do some specu- 
lating of its own, and its “risk capital” would not be very risky. The court did 
mention that the city was planning to sell the lots because they were too small 
to be used for playgrounds. 

The Wisconsin platting act provides similar restrictions on the use of land 
dedicated on a plat to public use. Wis. Stat. § 236.29(1) (1959). 

“For such a construction of an enabling statute similar to Wisconsin’s, see 
Ayres v. City Council, supra note 9. 

“For a discussion of the fee method, see PLANNING ADvisorY SERVICE, supra 
note 10; Int’. Crry MANAGERS Ass’N, supra note 7, at 282-85. 
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purchase or condemnation. The amount of the fee is ordinarily 
determined by either the number of lots or acres in a subdivision, 
or is based on a percentage of the value of the land in the sub- 
division. Presumably, as in the required dedication, the subdivider 
will pass the cost on to the lot purchasers. The use of the fee method, 
along with required dedication, has definite advantages because it 
gives flexibility to a municipality's park program. There may not 
be land suitable for parks in a proposed subdivision, or it might be 
uneconomical to have a series of small parks in each subdivision. 
Fees can be accumulated and then used to acquire large parks serv- 
ing more than one subdivision. Also, requiring payment of fees, as 
an alternative to land dedication, may tend to reduce the burden 
placed on a small subdivider. 


However, in the use of the fee method, a problem may arise as to 
where the money collected from a subdivider is to be spent. A Calli- 
fornia court held that a park fee required from a subdivider, which 
was to be used to acquire parks for the entire city, was unauthorized 
by the enabling statute.** Although the decision in this case was 
based on the particular language of the California statute, it would 
seem to be a valid limitation generally on the fee method, as being 
in accord with the theory behind other types of cost-imposing 
plat approval recuirements.** [Nevertheless, this Comment does 
not deal with either the statutory validity or the constitutionality 
of this use of the fee method.] But the California court also implied 
that for a park fee to be valid under the statute, the money must 
be used to acquire park land in the particular subdivision.“* This 
would be an undesirable limitation on the fee method, because it 
would negate the flexibility that the method offers. A park does 
not necessarily have to be located in a subdivision to serve the local 





“See Kelber v. City of = supra note 9. The decision was based on the 
articular wording of the California enabling statute. That statute authorizes 
1 ordinances regulating the “design” and “improvement” of the particular 
subdivision. Cat. Bus. & Pror. Cope § 11526. The court said that fees which 
went to a general city park fund were not related to the design and improve- 
ment of the subdivision itself; and thus were not authorized by the enabling 
statute. See also Wine v. City Council. subra note 9. But see note 45 infra. 

“See note 9 supra. 

“In the case of City of Buena Park v. Boyar, 8 Cal. Rptr. 674 (1960), tiff 
city sued defendant ee to ge a $50,000 fee defendant = Ben 
to as a condition to plat approval. @ money was to pay part cost 
of 5 deshenge ditch cxnatenes outside defendant's subdivision , but serving his 
subdivision as well as other adjoining land. Defendant said the fee was un- 
authorized by the enabling statute, _ the Kelber case as authority. The 
court rej defendant’s contention, stated that although the ditch was 
not an im t in defendant's subdivision, it still wou nen ge Ay 
his subdi ; thus, the fee was authorized by the enabling statute. case 


considerably weakens the strength of the implication left by the Kelber case. 
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park needs created by the subdivision.** 

Some states have statutes that expressly authorize a required fee 
payment as a condition to plat approval.‘’ Several municipalities in 
Wisconsin have plat approval ordinances that require park fees from 
a subdivider.** The Wisconsin enabling statutes,*® as in the dedica- 
tion problem, are not specific with respect to the fee method. How- 
ever, the same arguments that can be made to authorize a require- 
ment that park land be dedicated, can be made to authorize a 
requirement for payment of fees to be used in acquiring park land, 
either in or near the subdivision. No express limit is placed on a 
municipality in the methods which it may use to implement the 
express purpose of the enabling statute, “to facilitate adequate 
provision for”®® parks and playgrounds. Giving a liberal construc- 
tion to the enabling statute, as authorized by the legislature, the 
fee method would appear to be within the scope and purpose of 
the statute.* 





“ But the pate will have to be reasonably close to the particular subdivision 
if the special benefit theory is relied on as a basis for park fee requirements. 
This will be especially important if the special assessment analogy is used to 
support the constitutionality of the requirements. See discussion infra at 321. 

“ Ark. Stat. ANN. § 19-2829 (Supp. 1959) and N.Y. Town Law § 277. 

“For example, the city of Mequon, Wisconsin requires a subdivider to pay 
$200 for every residential lot and every acre of commercial or industrial land 
created by the plat. Sixty percent of the fee goes to the school districts in which 
the plat lies, and 40% goes to the park acquisition fund of the city. At least 50% 
of the total fee must be paid at the time the plat is approved. See League of 
Wis. Municipalities, supra note 8, at 3-4. 

“ Wis. STAT. §§ 236.13, 45 (1959). 

© Wis. STAT. i 236.45 (1) (1959). 

In Rosen v. Village of Downers Grove, supra note 9, defendant village, pur- 
suant to the Illinois enabling statute (quoted supra note 31), adopted an ordi- 
nance which provided that if: 

“. . . the dedication of such land [a subdivider could be required to dedi- 
cate land for educational nee see text of this part of the ordinance 


quoted supra note 31] will not . .. meet the reasonable uirements of 
providing educational facilities for the proposed subdivision, the Plan 
Commission may require any additional means for the providing of reason- 
able facilities ....” Id. at 455, 167 N.E.2d at 233. 


On the authority of this ordinance, the village required the subdivider to exe- 
cute an agreement whereby the subdivider would deposit in escrow $325 for 
each lot he sold. After two years the money was to become the property of the 
school districts located in the subdivision. 

The court held that the Illinois enabling statute did not authorize the use of 
the fee method to provide “reasonable requirements” for educational facilities; 
thus the ordinance was invalid. The court also held that the payments by the 
subdivider, totaling more than $7,000, were made under economic duress; thus, 
the subdivider was entitled to repayment. The court, in a dictum, also stated 
that the fee of $325 per lot would have been objectionable by itself, because that 
amount was arrived at by a consideration of factors some of which were totally 
unrelated to the educational needs created by the subdivision. It would appear 
that the ordinance could also have been attacked on the grounds that it was too 
vague, and that it failed to set standards to govern the Plan Commission, and 
thus was an unlawful delegation of power. 

There was an interesting sidelight to this case. The agreement to pay the fees, 
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Constitutional Limits on Requiring Dedication of Park Land 
or Payment of Fees 


Statutes and ordinances that require a subdivider to dedicate land 
for parks, or pay a park acquisition fee, are based on the police 
power; thus, to be constitutional the requirements must be a reason- 
able exercise of that power.*? Most municipalities in the United 
States presently are experiencing a financial crisis due to inadequate 
economic resources to meet increasing demands for all types of 
municipal services.** The subdividing of land has a severe impact 
on the economic welfare of a municipality, because it will be called 
upon to supply essential services, such as streets, sewers, water, 
schools and parks.** Thus, the regulation of subdividing, in a man- 
ner designed to minimize this impact, would seem to be a 
proper objective for the exercise of the police power by a state or 
municipality. One way to minimize the economic impact of new 
subdivisions on the municipal budget is to require the subdivider 
to bear the initial cost of local park facilities for his subdivision. 

It seems reasonable that the subdivider, rather than the munici- 
pality, should bear the initial cost of local park facilities for his 





executed by the subdivider, contained a clause which said that if the ordinance 
under which the fees were required was held invalid by the Illinois Supreme 
Court, during the two years the money was to be held in escrow, then the sub- 
divider could get his money back. But the repayment clause was void if the 
subdivider was the one who attacked the validity of the ordinance! 

See also Reggs Homes, Inc. v. Dickerson, supra note 20, which held that a 
park fee requirement was not within the scope of authority granted to the Plan 
Commission by the enabling statute. The New York statute was recently 
—_ to expressly authorize park fee requirements. See N.Y. Town Law 

277. 

' "See Berman v. Parker, 348 U.S. 26 (1954), which upheld the constitutionality 
of the District of Columbia Redevelopment Act, and in which Mr. Justice Doug- 
las discusses the role of the —_— power in community planning and develop- 
ment. See also State ex rel. Saveland Park Holding Corp. v. Wieland, 269 Wis. 
262, 69 N.W.2d 217 (1955), which upheld a zoning ordinance, designed to pro- 
tect property values, as a valid exercise of the police power; and State ex rel. 
Miller v. Manders, 2 Wis.2d 365, 86 N.W.2d (1957), which held that the 
official map was a valid exercise of the police power. For some rather extreme 
uses of the — wer, other than in the planning field, which were held 
constitutional, see: Miller v. Schoene, 276 U.S. 272 (1928), which upheld a Vir- 
ginia statute that provided for the compulsory uncompensated destruction of 
red cedar trees; Kuhl Motor Co. v. Ford Motor Co., $70 Wis. 488, 71 N.W.2d 
420 (1955), which held that the police power could be used to override the terms 
of a private contract. See ROETTINGER, THE SUPREME CouRT AND STATE POLICE 
Power (1957), in which the author surveys the United States Supreme Court 
cases from 1930 to 1956 dealing with state police power. See aoe Johnson, 


Constitutional Law and Community Planning, 20 Law & Contemp. Pros. 199 
(1955); Williams, Planning Law and Democratic Living, 20 Law & CoNnTEMP. 
Pros. 317 (1955). 

% See ConNneRY & LEACH, THE FEDERAL GOVERNMENT AND METROPOLITAN AREAS 
196-97 (1960). 

See note 56 infra. 
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subdivision because the need for such parks is created by his private 
activity.*> Also, such parks are for the special benefit of his sub- 
division, and give added value to the lots in his subdivision. Thus, 
the subdivider should not be allowed to profit at the expense of the 
municipality. Furthermore, because the subdivider has the power 
to control development of his subdivision, and because local parks 
are essential to the welfare of future subdivision residents,®* he has 
a public duty to use this power to control development in a way 
that protects the welfare of future residents. Therefore, he has a 
duty to provide park space and, thus, should bear its initial cost.5* 

In considering the reasonableness of dedication and fee require- 
ments, as methods of shifting the initial cost of local park facilities 
for a subdivision to the subdivider, they may be analogized to a 
special assessment. This is because a subdivider will probably 
pass the cost of these requirements on to the individual lot pur- 
chasers, the persons who will directly benefit from the parks. So the 
end result of the requirements will be the same as if the municipali- 
ty paid the initial cost of the parks itself, and then directly assessed 
the benefited property owners. Wisconsin municipalities are ex- 
pressly authorized by statute to use special assessments on benefited 
property owners to finance the acquisition of parks.5* Thus, the di- 
rect benefit theory that is used to justify special assessments,®® as a 


~~ See 25 AS.P.O. Newstetrer 35 (1959), which discusses an unreported Oregon 
case that upheld the constitutionality of dedication and fee requirements for 
parks on this theory. See also Stanco v. Suozzi, supra note 9, which upheld the 
constitutionality of a required sewer fee on this theory. Note 9, supra, contains 
a list of other cases in which this language was used by courts in considering 
various other plat approval requirements. But see Miller v. Beaver Falls, supra 
note 25, which held an ordinance requiring a reservation of park land unconsti- 
tutional. However, the facts of this case were rather extreme. 

“Besides providing healthful recreation facilities and beautifying a sub- 
division, parks prevent overdevelopment, which leads to crowded and depressing 
living conditions, which in turn breed crime and delinquency. Also, parks 
enhance property values and broaden the tax base of a municipality. Lack of 
adequate parks in neighborhoods contributes to blight and slum problems which 
shrink the tax base of a municipality. See Sundby, The Elimination and Pre- 
vention of Urban Blight, 1959 Wis. L. Rev. 73; Parks and Property Values, 
26 AS.P.O. Newstetrer 92 (1960). One of the express purposes of the Wis- 
consin legislature, in authorizing local ordinance regulation of subdividing, is 
to promote the conservation of property values. See Wis. Stat. § 236.45 (1) (1959), 

* Thus, the business of subdividing is one affected with a public interest, and 
is subject to reasonable regulation to protect this interest. Dedication and fee 
requirements make sure that a subdivider fulfills his duty to provide parks for 
a subdivision. The doctrine of business affected with a public interest was first 
expressed in Munn v. Illinois, 94 U.S. 113 (1876). Its scope was expanded in 
Nebbia v. New York; 291 U.S. 502 (1934). 

5 See Wis. STAT. §§ 62.23 (14), 66.54 (1959). It is suggested that because of the 
increase in value of land after it is developed, the cost of dedication and fees 
transferred to individual lot purchasers will be less than if the municipality 
acquired the park land after the subdivision is developed and then specially 
assessed the benefited property owners. 

™®See City of Milwaukee v. Taylor, 229 Wis. 328, 282 N.W. 448 (1938). For 
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valid way to directly finance the acquisition of parks by a munici- 
pality, would seem to be applicable to justify dedication and fee 
requirements that indirectly accomplish the same result. However, 
the dedication and fee requirements themselves must be reasonable. 
Thus, the requirements imposed on a subdivider must be correlated 
to the local park needs created by, and to be provided for the sub- 
division, and not be based on the general park needs of the munici- 
pality.°° Of course, the requirements must also be reasonable with 
respect to the individual subdivider. 

The failure in the past to properly plan and control land use in 
urban growth, and to allow for adequate parks, is one of the causes 
of the blight and slum problems facing many of our cities today. 
Effective park planning by a municipality is dependent on an inte- 
grated use of all the land use control devices available. Master 
plans and official maps are needed to plot the location of parks in 
developing areas. Zoning laws are needed to preserve the value of 





a general discussion of the law of special assessments see Antieau, The Special 
Assessments of Municipal Corporations, 35 Marg. L. Rev. 315 (1952). 

© This is necessary for the dedication and fee requirements to have a relation 
to the objective sought to be accomplished, i.e., to shift initial park costs in a 
subdivision to the subdivider. This can be a problem as is indicated by the 
Kelber and Rosen cases discussed supra at notes 43 and 51. The problem indicates 
a need for dedication and fee requirements to be based on the results of com 

ve park planning by a municipality for the estimated park needs in 
new subdivisions, with a standard as a guide, e.g., one acre of parks for each 
100 people in a subdivision. If a peek plan for undeveloped areas is adopted by 
a municipality, then further prob! could arise. For example, a large portion 
of a planned park might lie in one subdivision. If a subdivider is req to 
dedicate more than fair share of park land, he probably will have to be 
compensated for the portion exceeding his fair share. Also, there would seem 
to be a need for a pacers | to use both dedication and fees so that th 
requirements im on a subdivider, whose subdivision contains a large part 
of a planned will not be discriminatory as compared with the requirements 
imposed on a subdivider whose subdivision does not contain any part of a 
planned pes. For a discussion of a related problem see Kurtzman, Economic 
NING 1958, op. cit. supra note 1, at 240-42, where the author sug- 
eat the Aten eae Genesee Sane Soe Shenae SA aveerte mene gece Bine- 
ning decisions. See also Bettman, How To Acquire Parks and Other 
Spaces, City AND REGIONAL PLANNING Papers 76 (1946); LEAGUE oF Wis. MUNICI- 
PALITIES, HANDBOOK OF LAND SUBDIVISION REGULATIONS (1956). 

“ At some point, requirements imposed on a subdivider will become so burden- 
some as to be unreasonable. The park dedication and fee requirements imposed 
on a subdivider should be considered together with all the other costs imposed 
on him, so that the total economic impact on him does not become unreasonable. 

There is another that should be considered in imposing costs on a 
subdivider (though the legislative branch rather than the courts), and that 
is the individual lot purchaser. A subdivider will probably the costs im- 
posed on him along to the lot purchasers. This could be cial to a lot 

know at the time he buys his lot how much it will 

to live in an improved subdivision. If the lot purchaser’s share of the 
improving the subdivision are im on him later, in the form of a 
a assessment, he t find that he overextended himself financially. 
t the effect could also be detrimental. It might tend to inhibit home buying, 
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parks once they are provided.*? Subdivision regulations that are 
designed to provide the actual land for parks are only one phase of 
overall land use control in park planning. Thus, their constitutional 
validity depends on the total degree of land use control by govern- 
ment, in the light of the need for parks and the ability to finance 
their cost, this is reasonably necessary to promote the health, safety 
and general welfare of the municipality and its citizens. 

In the field of subdivision regulation, dedication requirements 
that have been upheld by state courts, include those for streets,** 
and strips to be used to widen abutting streets.** Also, fee require- 
ments for sewers have been upheld.** The difference between the 
need for parks and the need for these other facilities is merely one 
of degree. Certainly, parks are just as essential to the welfare of a 
community as are streets and sewers. 

Tuomas D. ZILAvy 





especially among the potential home buyers in the lower income levels, by 
boosting the amount tet for a ~- payment out of their reach. See Milw. 
jour., 4 18, 1960, p- I, col. 

For the use of daing laws to need that et ‘de. space is preserved 
in pen ing areas, see Note, 12 Stan. L. Rev, Compare City City & 
Count Denver v. Denver Buick, Inc., 347 P.2d 919 (Colo. 960), in which the 
court eld unconstitutional a zoning ordinance that _Tequired a business 
owner to yo off street parking space. The case is criticized in Note, 58 MicH. 
L. Rev. 1 (1960). 

* Newton v. American a Co., supra note 9, and Ridgefield Land Co. v. 
af of Detroit, supra note 9 

yres v. City Council, supra note 9. 

> oe v. Suozzi, supra note 9. 








Notes 


REAL PROPERTY—LAND CONTRACTS—STRICT FORE- 
CLOSURE AND UNJUST ENRICHMENT—In a recent Wis- 
consin case, Henry Uihlein Realty Co. v. Downtown Dev. Corp.} 
a vendee? who had defaulted on an installment land contract 
counterclaimed in the vendor’s strict foreclosure action for resti- 
tution of money paid in part performance. The supreme court 
affirmed the trial court’s decree of strict foreclosure, and in a con- 
curring opinion five justices approved the restitutionary remedy 
based on unjust enrichment.’ Although the opinion concludes that 
the remedy is not applicable in this case, it is significant in that it 
reflects the views of a majority of the court on a subject that affects 
thousands of Wisconsin land contract vendors and vendees. 

The case concerned a $1,000,000 land contract for the purchase 
of property located in downtown Milwaukee. The vendee defaulted 
after having paid $448,000 in part performance. At the time of the 
breach, the contract price together with interest and tax obligations 
amounted to approximately $1,200,000. On the basis of appraisals,° 
the trial court determined that the market value of the property 
at the time of the suit was between $875,000 and $900,000. Vendor’s 
loss of bargain damages, measured by the difference between con- 
tract price and market value, were approximately $325,000. Since 
vendee had paid $448,000 prior to his breach, a strict foreclosure 
decree would prima facie result in an unjust enrichment to vendor 
of about $123,000. However, the trial court dismissed vendee’s 
counterclaim and entered a decree of strict foreclosure® subject to 





19 Wis.2d 620, 101 N.W.2d 775 (1960). 

* Defendant, Downtown Development Co., assigned its interest to defendant, 
Atomic Security Corp., which in turn assigned to Beacon Federal Savings & Loan 
Ass'n. These assignments are not relevant for the purposes of this discussion. 

* Cases taking cognizance of a “modern trend” toward allowing restitution in 
land contract cases are: Freedman v. Rector of St. Mathias Parish, 37 Cal. 2d 16, 
230 P.2d 629 (1951); Great United Realty Co. v. Lewis, 203 Md. 442, 101 A.2d 881 
(1954); Quillen v. Kelly, 216 Md. 396, 140 A.2d 517 (1958); and Newcomb v. 
Ray, 99 N.H. 463, 114 A.2d 882 = 

* This amount signifies the princi interest, and tax obligations of the vendee 
which became due at the time of the purchaser’s breach by the acceleration 
clause in the contract. See Henry Uihlein Realty Co. v. Downtown Dev. Co., 
9 Wis. 2d 620, 622, 101 N.W.2d 775, 778. 

* The fo by o was appraised for the vendor at $680,000 and for the purchaser 
at $975,000 by one oe. and at $1,000,000 by another. 

*In an oh case, Button v. Schroyer, 5 Wis. 598 (1855), the court held, where 


legal title to the property remained in the vendor, that the proper decree is 
“the money due upon the contract be paid within such reasonable time as the 
court = direct, or that the vendee be foreclosed of his equity of redemption.” 
Id. at 5 
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a ten month redemption period.’ 


On appeal, the court’s opinion made no reference to the unjust 
enrichment issue, but applied the rule that a defaulting vendee 
cannot recover money paid in part performance of the contract 
when the vendor remains ready and able to perform. The court 
held that the vendor does not seek a forfeiture® in a strict fore- 
closure action; he merely affirms the contract by remaining ready 
and able to perform, and vendee’s rights are foreclosed only if he 
fails to tender the amount due within the redemption period. 


The concurring opinion approved of the theory that would allow 
a defaulting vendee to recover money paid in part performance if 
its retention would unjustly enrich the vendor. However, the con- 
curring justices felt 


. . . that in the absence of special circumstances not found in 
the present case, the right to redeem during a reasonable period 
of time fixed by the court gives a defaulting vendee all the pro- 
tection to which he is equitably entitled. If [vendee] . . . can- 
not, by sale or new financial arrangements, take advantage of 
the opportunity to protect [himself] . . . by redemption within 
the period given, it would not be equitable to compel [vendor] 
. . . to repurchase the property at the value fixed by the court. 
Inability to redeem would suggest that the property is not 
worth as much as the court determined, or at least that such 
value cannot be readily realized in money.’° 





7™In Benkert v. Gruenewald, 223 Wis. 44, 269 N.W. 672 (1936), the court an- 
nounced the rule that the power to give an equity of redemption is within the 
discretion of the trial court and the length of the period is to be based on the 
reasonable prospect of saving the equity. 

* Hansbrough v. Peck, 72 US. 497 (1866); Pierson v. Dorff, 198 Wis. 43, 223 
N.W. 579 (1929); Woodman v. Blue Grass Land Co., 125 Wis. 489, 103 N.W. 236 
(1905). 

® The forfeiture referred to here is forfeiture of payments in case of default 
as provided in the contract. While the court here denies that it is enforcing a 
forfeiture, Professor Ballantine observes: 

“The law while looking with righteous abhorrence on forfeitures, and 
washing its hands of their enforcement, after the manner of Pontius Pilate, 
yet has been reluctant to intervene with affirmative relief or to formulate 
any consistent principle condemning the validity of cutthroat provisions 
which in their essence involve forfeiture. Although the law will not assist 
in the vivisection of the victim, it will often t the creditor to keep his 
pound of flesh if he can carve it for himself.” Ballantine, Forfeiture for 
Breach of Contract, 5 Minn. L. Rev. 329, 341 (1921). 
For various theories adopted by courts to prevent forfeitures, see: Pierce v. 
Staub, 78 Conn. 459, 62 Atl. 760 (1906); Lytle v. Scottish Am. M Co., 
122 Ga. 458, 50 S.E. 402 (1905); Walker v. Burtless, 82 Neb. 211, 117 N.W. 349 
(1908); Malmburg v. Baugh, 62 Utah 331, 218 Pac. 975 (1923). The doctrine 
of unjust enrightment seems to be the most recent of such theories. See Schwartz 
v. Syver, 264 Wis. 526, 59 N.W.2d 489 (1953). 

Henry Uihlein Realty Co. v. Downtown Dev. Co., supra note 4, at 631, 101 

N.W.2d at 780. 
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Unjust Enrichment Doctrine 


In Schwartz v. Syver, the Wisconsin Supreme Court first recog- 
nized the applicability of the unjust enrichment doctrine in land 
transfer situations. In that case, vendee breached a binder contract 
and sued to recover his earnest money. The court approved the resti- 
tutionary remedy, but found that the vendee had failed to prove 
unjust enrichment. In emphasizing the vendee’s burden of proof, 
the court said: “Proof that the money paid by the vendee exceeds 
just compensation to the vendor for the damages caused by vendee’s 
default is essential to the vendee’s recovery upon the unjust enrich- 
ment theory... .”"* 

This discussion of unjust enrichment, though dicta, aroused con- 
siderable interest in the availability of this restitutionary remedy. 
The approval of this remedy in the Uihlein Realty case, though 
also dicta, indicates continued recognition by a majority of the 
court of this remedy in cases involving defaults on land contracts. 
Therefore, the affirmance of the Schwartz dicta would seem to 
strengthen it, even though no case has been presented where the 
remedy was found appropriate. 

Both Schwartz and Uihlein Realty condition recovery on the 
defaulting vendee’s ability to prove unjust enrichment. To satisfy 
this burden, vendee must first prove the damages incurred by ven- 
dor as a result of the breach. Then, the amount by which his pay- 
ments exceed the vendor’s damages represents the unjust enrichment. 

In order to measure damages, current value of the property must 
be ascertained. Market value’ or resale price are the only means 
of determining this value. However, when a vendee counterclaims 
in the vendor’s strict foreclosure action the resale measure will not 
ordinarily be available. Since a vendee may have an equity of 
redemption until it is extinguished by a strict foreclosure action,“ 
a sale before the final decree is unlikely. Thus in the case of a 
counterclaim, market value is the only method by which a vendee 
can prove unjust enrichment. 

2 264 Wis. 526, 59 N.W2d 489 (1953). 


8 Id. at 533, 59 N.W2d at 493. 
“The market value was used to determine vendor’s damages in an action by 





interest in the land from the time a binding contract is executed. Mueller v. 
Novelty Works, 273 Wis. 501, 78 N.W.2d 881 (1956); Gates v. Parmley, 
93 Wis. 294, 66 N.W. 253 (1896). Depending on the facts of each case, the vendee 
may have an equity of redemption even when he is in default. Oconto Co. v. 
Bacon, 181 Wis. 538, 195 N.W. 412, 40 A.L.R. 175 (1923); Beuscher, 

Farms on Installment Land Contracts—A Preface, 1960 Wis. L. Rev. 337, 
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In Uihlein Realty the supreme court rejected the trial court’s 
finding of market value because, as the court inferred, failure to 
redeem indicated that the finding did not represent the realizable 
value of the land. If the amount owing on the contract had ex- 
ceeded the realizable value of the land, the vendor would have lost 
the benefit of his bargain. In rejecting market value, therefore, the 
court was protecting the vendor against risk of an uncertain loss. 
Thus, the doubtful value of the property was the element which 
prevented vendee from proving unjust enrichment. 

Therefore, despite the affirmance in Uihlein Realty of the 
Schwartz dicta, future potential of the unjust enrichment remedy 
in strict foreclosure cases depends upon the interpretation of the 
Uihlein Realty decision. 

The question of restitution in strict foreclosure will arise only 
where there has been no redemption; it will not arise where the 
vendee or his assignee redeems.** However, if Uihlein Realty stands 
for the proposition that the court will never accept market value 
because failure to redeem indicates uncertain value, the remedy 
will never be available in strict foreclosure. 

On the other hand, the decision may be limited to its facts. The 
property was a high priced downtown parcel for which the market 
was relatively small. Perhaps in a case where a more active market 
exists, the court will be willing to rely on market value if the vendee 
counterclaims for restitution. This seems reasonable since failure 
to redeem or refinance may be the result of a slow finance market, 
vendee’s poor credit rating, or too brief a redemption period. 

Unless the meaning of the opinion is limited to the facts, the 
court is disabled by the strict foreclosure procedure from imple- 
menting its manifest desire to prevent unjust enrichment. How- 
ever, despite the interpretation of Uihlein Realty, the court may 
allow a vendee who has been foreclosed to bring a separate action 
for restitution in the event the vendor subsequently resells the 
property.* 

“Citing RESTATEMENT, CONTRACTS § 357, comment i (1932), the court in 
Schwartz v. Syver, supra note 9, at 534, 59 N.W.2d at 493, denied recovery of a 
small earnest money downpayment. Nor will a claim for restitution lie 
the realizable value of the property is less than the amount owing on the con- 
tract. For an extreme example, see Berkert v. Gruenewald, supra note 7, where 
the vendee, prior to his default, had paid $34,000 on the contract price of 
$72,000. Because of the depression, the property value had pommel air 
approximately $20,000. 

%* The jurisdictions which recognize strict foreclosure B yr g little authority 
on this ticular point. A Canadian case, M . of Canada v. Filer, 
18 Alta. 367, 373 (1929), recognized that property to fluctuate in value and 


added to a decree of strict foreclosure a clause “reserving liberty to the [vendee 
sees © OEE cates thoes aad ees teem i ae eel 





Fa 











328 WISCONSIN LAW REVIEW [Vol. 1961 


Possible Solutions 


If Uihlein Realty is not limited to its facts, there are several 
methods whereby the unjust enrichment remedy could be retained. 
The legislature could prescribe a method for determining market 
value—e.g., the average of the appraisal values determined by three 
court appointed appraisers. Another solution would be to modify 
the decree of strict foreclosure’’ or replace it with the foreclosure 
by sale procedure.** 

In Wisconsin, the remedy of foreclosure by sale is available in 
the guise of specific performance.’® At present, a vendor seeking to 
sever the equity of a defaulting vendee, can elect to sue in either 
strict foreclosure or specific performance.*° Rather than continue 
this practice of leaving the option of remedies to the vendor, the 
court could select the most equitable remedy on a case by case 
basis.**_ However, because the court is unlikely to discard a pro- 
cedure recognized and developed for over 100 years,?* the legislature 
should devise a procedure of balancing equities to prevent unjust 
enrichment.** 

Joxun C. CarLson 





damage suffered by the vendor through [the vendee’s] default and to be relieved 
from any mere forfeiture that the [vendor] may be retaining.” 

* Modification could follow the —— suggested in note 16 supra. 

* Professor Vanneman suggests that “foreclosure by sale should be the remedy 
adopted in all foreclosure of land contract cases just as in mortgages and for 
range’ fl similar reasons.” Vanneman, Strict Foreclosure on Land Contracts, 14 

INN Rev. 342, 345 (1930). Vanneman cites Taft v. Reddy, infra note 19, 
and Note, 4 Wis. L. Rev. 220, 221-22 (1927), pointing out: “The vendees’ rights 
in the land would be protected because they would be given an opportunity to 
pay the purchase price and take title, and the vendors’ rights under the contract 
would be preserved, as they would be given a decree for the — of - full 

urchase price, with a right to collect it out of the land.” Vanneman, i 

* Taft v. Reddy, 191 Wis. 144, 210 N.W. 364 (1926). 

*® Oconto Co. v. Bacon, supra note 14. 

™ Pound suggests: “Strict foreclosure should only be permitted where no sub- 
stantial payment has been made, or where the present value of the land is less 


than the amount due vendor, or where . . . purchaser having made improve- 
ments under the contract, vendor elects to f fr them.” Pound, The 

of the om 1918-1919, 33 Harv. L. Rev. 813, 834 (1920). Corbin makes a similar 
suggestio 


“A ‘strict foreclosure’ involving retention of the land by the vendor, should 
not be decreed without due consideration of the payments already received 
by him. If the payments are in excess of the injury caused by the pur 
chaser’s breach, decree of strict foreclosure shou somal Gr eendnad tere 
Enonak trun of the money, or else the decree should provide for a 
by sale of the land and a return to the purchaser of an 
ceeds in excess of the balance of price unpaid.” 5 Corsin, ConTRACTs Contracts $ 1130 


Pa ny Sem a ace ear nt 56 Pac. 171 (1899). 


eg Sena v. Schroyer, su 
"For example, the the California, Civ Civil Code provides: “The detriment caused by 
deemed to 


the breach of an agreement to purchase an estate in real property, is 
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TAXATION—INHERITANCE TAX CREDIT FOR TAX ON 
PRIOR TRANSFERS—Where a father or mother dies leaving 
property to his or her surviving spouse who in turn transfers the 
property upon death to their child, an inheritance tax would 
be imposed on both transfers under the Wisconsin statutes.’ Section 
72.045 (1) is designed to alleviate this problem in certain cases by 
allowing a credit to the child for the tax paid on the first transfer.’ 
This statute is often overlooked by Wisconsin attorneys. The pur- 
pose of this Note is to explain the conditions that must be met to 
qualify for this credit and the method by which it is computed. 
Only three conditions must be met to obtain the credit. First, 
both spouses must die within a period not to exceed six years. Sec- 
ond, the taxpayer claiming the credit must be the child of the first 
decedent spouse. Thus, the credit is available even though the sur- 
viving spouse is the taxpayer’s stepfather or stepmother. Third, the 
credit is available only where the property transferred to the tax- 
payer claiming the credit is the “same property” acquired by the 
surviving spouse. Although the term “same property” has not been 
construed Py the supreme court, the Wisconsin Department of Taxa- 





§ 3307. “Neither specific nor preventive relief can be granted to enforce a 
penal or forfeiture in any case ....” Cat. Civit Cope § 3369. “Whenever, 
the terms of an obligation, a party thereto incurs a forfeiture, or a loss in the 
batons of a forfeiture, by reason of his failure to comply with its provisions, he 
may be relieved therefrom, upon making full compensation to the other Ls 
pr Be in case of a y negligent, willful, or fraudulent breach of duty.” 
Cau. Civ. Cope § On he of these ——- the California courts 
have created a tn oh of balancing meee fp ent unjust enrichment 
in land contract defaults. See Baffa v. Johnson, 35 2d 36, 216 P.2d 13 5 Ga 
Barkis v. Scott, 34 Cal. 2d 116, 208 P.2d 367 (1949); ~ meee coated 
App. 2d 720, 287 P.2d 848 (1955); Paap v. Von Helmholt, 8 Cal. Rptr. 568 
In the Paap case it is interesting to note that the court used market 
determine damages. The market value, however, was greater than the sonmuast 
rice. 
: 1 Wis. STAT. §-72.01 ( ee - 
* Wis. Stat. — (1) (1959) in 
“Any child of the decedent shall be enti 
ap 


id ee 
whian-tpoeelbe ~ be transferred 
such child, ca puueteed | - aaa a does not survive said decedent to 
exceed 6 and provided, cj renee eretn ses AE ye Sn 4 

g marae ering A pct ee such 


credit shall be par that portion of 
against such chi es satel to the property entered Upon which 


eae eg! mee — ae pecan oe edb beeen sama 
the ratio de property caere pon which a tax was paid by the 
survi pore tes Bs, toe transferred.” | 

For the-fodesal acane sun cucdie Ant: tat 00 rior see Int. REv. \CoDE OF 


1954, § 2018. Also, Wis. Stat. § 72.75 (4) (1959) allows a credit against inberi- 
rtm denied to a grandchild in Es f M. Penney, CCH Ina, 

* The t was tate o 
Est. & Girt Tax Rep. (ith ed) 1772.45 (Wis. Oct..13, 1 
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tion permits tracing and, thus, allows a credit even though the 
property acquired by the taxpayer is not the specific property trans- 
ferred to the surviving spouse.* 

The credit under the statute is equal to either, the inheritance tax 
paid® by the surviving spouse attributable to the “same property” 
(traceable property) transferred® to the taxpayer, or the tax assessed 
the taxpayer on such property, whichever is least.’ For purposes of 
computing the credit, the terms allowable credit, available credit 
and eligible credit are helpful. These terms are not found in the 
statute but are used by the Wisconsin Department of Taxation.* 
In these terms, the credit allowed under the statute (allowable 
credit) is equal to either the available credit or the eligible credit 
whichever is least. 

The available credit is equal to the dollar amount of inheritance 
taxes paid by the surviving spouse on the property received from 
the first decedent spouse which same property, or part thereof, the 
surviving spouse upon death transfers to the taxpayer. No consider- 
ation is given to any difference in the tax rates applicable to the 
two transfers.® If less than the total property received by the surviv- 





Bg with bes ump tee Counsel, Wis. Dep't of Taxation, in Madison, 
Dec. 5, 1 purpose statutory provision is to encou generous 
coastinana of che epeens dnd 00 Wild. he Oatben of odiinonst ta tance taxes 
a Will of Clark, 182 Wis. 384, 196 N.W. 839 (1924). In light 
banal 0 mca court contd the term “property which <a by tracing. 
. . which can be identi- 
fied,” used in a statute similar to Wis. Stat. § Bh ges to allow tracing. 

In re Estate of Raynolds, 219 Minn. 449, 451, i ao 241 (1945). 
Py age eae ey tet wo adler diyres note dbersar 
paid by the my tate By ewe 3 spouse to Wisconsin. The language of the statute does not 
so limit credit. The Texas Attorney General recently ruled under 
a similar statute that the credit shall be given for taxes paid another state. 
CCH Inu., Est. & Girr Tax Rep. (7th ed.) { 18737 (Wis. Jan. 29, 1958). Some 
ee eee when that state had been paid the tax by 
Coro. Rev. STAT. ANN. § — (1953); Iowa Cope ANN. 

j 45012 (3) as); W. Va. Cope ANN. § 846 (1955). 


* The t at ag a testate or intestate transfer to. the children from 
the survivi oe tae of Clark, supra note 4; Will of Brown, 209 Wis. 382, 
245 N.W. 66 (1932) 


tM mbes 0B so ley re e enttor red 
roe tg ig cae te is transferred to 
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ing spouse on which a tax was paid is transferred to the taxpayer, 
then the available credit is only a portion of the taxes paid by the 
surviving spouse. Such portion is determined by applying the ratio 
that the traceable property received by the surviving spouse and 
transferred to the taxpayer bears to the total property received by 
the surviving spouse. The value of the property used in this ratio 
is the valuation used in the first decedent spouse’s estate. 

The eligible credit equals the tax assessed the taxpayer on the 
traceable property received upon which the surviving spouse had 
paid a tax. The portion of the taxpayer’s total tax attributable to 
traceable property is computed in the following manner. A percent- 
age is derived from a fraction of which the numerator is the value 
of the traceable property transferred by the last decedent spouse 
to the taxpayer and the denominator is the value of the total trace- 
able and nontraceable property transferred by the last decedent 
spouse to the taxpayer. The value used in this computation is the 
present value of the property. The percentage which results is then 
applied to the total tax assessed the taxpayer and the resulting figure 
is the portion of the taxpayer’s total tax attributable to the trace- 
able property—i.e., the eligible credit. 

When computing a taxpayer’s credit under section 72.045 (1), it is 
important to remember that the statute does not exempt property 
from taxation. It does not affect the initial calculation of the tax 
before applying the credit.” 

WItuiaM E. HERTEL 





In figuring the value of traceable property on which the surviving spouse 
has paid a tax, the Wisconsin Department of Taxation does not deduct the 
exemption allowed a surviving spouse under Wis. Stat. § 72.045(1) (1959). 
Intérview with Inheritance Tax Counsel, Wis. Dep’t of Taxation, in Madison, 


estate. Ibid. The result achieved is the same as if the deduction been 
ted between the traceable and nontraceable property. 

% The application of the credit is illustrated the ioiiowing coonaie: 
Assume a husband transferred property valued at 000 to his , on which 
she paid a tax of $21,060. Also assume that she died within 6 years of her 
husband and transferred to their child 50% of this same traceable property, 
which had increased in value to $150,000, plus $200,000 of 
Without considering deductions, the initial computation of the on 
is $31,798 on receipt of $350,000. 

The available credit to the child is computed as follows: 50% of 
band’s traceable was transferred by the wife to the 
wife had paid a tax on property of $21,060. Therefore, the available credit 
is $10,530 607% of $21,060). 

The eligible credit to the child is computed as follows: First, determine the 

tage of the child’s total tax attributable to traceable property by the 
fraction—present value of the eraceable property left to the on which 
the wife  peld ota | ee Oe tae bee ee, 
property ($150,000) plus other property ($200,000). This is 428%. Second, 
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TORTS—THE RIGHT OF PRIVACY IN WISCONSIN—The 
legal right of privacy has been defined in general terms as the 
right to be left alone. More specifically, it has been defined as 
the right to live without an unwarranted appropriation or exploita- 
tion of one’s personality, the publicizing of one’s private affairs 
with which the public has no legitimate concern, or the wrongful 
intrusion into one’s private activities, in such manner as to 
cause mental suffering, shame or humiliation to a person of 
ordinary sensibilities.” 

At the present time, the legal right of privacy does not exist in 
Wisconsin. This Note reviews the development and application 
of the right in other jurisdictions and then discusses its history 
in Wisconsin and the desirability of establishing such a right in 
this state. 


Nature of the Right 


Although a few states have adopted the right by statute, it is 
traditionally a common law right. In jurisdictions which recegnize 
the right, it is considered an independent legal right of the indi- 
vidual, the invasion of which is a tort. It is distinguished from 
libel in that truth is not a defense. Also, it is not necessary to allege 
or prove special damages in a right of privacy action.‘ 

Generally, the right is purely personal and a plaintiff must show 
an invasion of his own right of privacy before he can recover.® 
However, some cases have allowed recovery to next of kin for 
unwarranted publicity concerning deceased persons. The right 
of privacy is denied to corporations and charitable institutions on 
the theory that it is designed primarily to safeguard the feelings 
and sensibilities of human beings rather than property, business 
or other pecuniary interests.* 

In measuring the “sensibilities” of persons to be protected, the 
courts apparently use a reasonable man standard. In order to 





against the child’s initially computed tax of $31,798 results 
ap an eligible ible cred of $13,609. . 4 

The allowable credit is the lesser of the available credit of $10,530 and the 
eligible credit of $13,609 or $10,530. This allowable credit of $10,530 is applied 
against the child’s tax of $31,798, vosuring: to $21,268. 

1 Johnson v. Boeing Airplane Co., 175 Kan. 275, 262 P.2d 808 (1953). 

* Brents v. Morgan, 221 Ky.'765, 299 S.W. 967 (1927); Meetze v. Associated Press 
236 S.C. 330, 95 S.E.2d 606 (1956). 
nea v. Benzies-Montanye Fuel & Warehouse Co., 222 Wis. 512, 269 N.W. 

( . 

‘Smith v. Doss, 251 Ala. 250, 37 So.2d 118 (1948). 

* Annot., 138.A.L.R. 50 (1942). 

*Id. at 54. 
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constitute an invasion, the act must be such as would cause 
a reasonable man mental distress if situated in circumstances similar 
to those of the plaintiff.’ 

Only the more flagrant breaches of decency and propriety are 
held violations of the right. In general, the following acts are 
considered to violate the right of privacy:® 

(1) the unwarranted publication of a person’s name, photograph, 

or other likeness in a news media; 

(2) the exploitation of a person’s personality for commercial 

purposes; 

(3) wiretapping and eavesdropping even though not communi- 

cated to anyone else; 

(4) giving undue publicity to private debts in an attempt to 

collect them; and 

(5) publication of any personal letter or other personal com- 

munications.® 

Publication of matter which is of legitimate public or general 
concern is not an invasion of the right.*° For example, the publica- 
tion of a person’s name in connection with a news or historical event 
does not amount to an actionable invasion of privacy. Here the 
court must weigh the factors and decide at what point the public 
interest must prevail over the individual's desire to be left alone. 

By consenting to a publication, an individual waives his right 
of privacy.4? Certain public figures are also held to have waived 
their right of privacy concerning the use of their name in connec- 
tion with their public life.** A person who is running for public 
office is said to waive his right of privacy to such extent as to permit 
publication of his private life when it throws light upon his quali- 
fications for office. 


History of the Right 
The right of privacy was recognized as early as 1881 by the 


Michigan Supreme Court.'* However, it was not until a famous 
article in the Harvard Law Review in 1890 that the nation’s courts 





* Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22 (1895). 

* New York Civ. Ricuts Law §§ 50, 51, 74-4, 74-9; Uran Cope ANN. §§ 76-4-7, 
+8, -9 (1953); Va. Cope Ann. § 8 (1956). 

* Prosser, Torts at 636 (2d ed. 1955). 

1% Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1904). 

1 Annot., supra note 5, at 49. 

48 Sidis v. F-R Pub. Corp., 113 F.2d 806 (2d Cir. prose 

Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133 (1945). 

4 Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P.2d 491 (1939). 

% DeMay v. Roberts, 46 Mich. 160, 9 N.W. 146 (1881). a 4 
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began to admit the existence of a legal right of privacy.** The 
authors, Louis D. Brandeis and Samuel D. Warren, concluded: 
“of the desirability—indeed of the necessity—of some such pro- 
tection, there can, it is believed, be no doubt.” 

The New York Court of Appeals soon recognized the existence 
of the right of privacy in Schuyler v. Curtis #* and many other states 
followed.*® This decision was later reversed by Roberson v. Roches- 
ter Folding Box Co.*° However, the New York Legislature then 
passed a statute which recognized the right of privacy in modified 
form.** The statute has been the subject of much litigation, and 
the present status of the right is in doubt in New York. 

Besides New York, two other states, Virginia and Utah, have 
statutory provisions covering the right of privacy.*? These enact- 
ments are modeled after the New York statute. All three statutes 
limit protection to the commercial use of names, portraits and 
likenesses and require advance written consent of the person whose 
name or likeness is being used. Invasion of the right is penalized 
as a misdemeanor, and the statutes provide for injunction and civil 
and exemplary damages.** 

Although there were many early adverse court decisions, most 
other states now recognize a common law right of privacy.** At the 
present time Wisconsin, Rhode Island and Texas are the only 
states which entirely reject it.** 

History of the Right in Wisconsin 


The Wisconsin Supreme Court first mentioned the right of 
privacy in a 1906 case.** The court held that the decision turned 
on the parties contractual relations rather than on “the so-called 
right of privacy.”** Several later Wisconsin cases also mentioned 
the right, but the court ad not accept or reject the doctrine.** Then, 





~ Brandeis & Warren, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). See 

also Pound, Interests of Persona ga Harv. L. Rev. 343 (1915). 
™ Brandeis & Warren, id. at 196. 

147 N.Y. 434, 42 N.E. 22 ( Sand 

* E.g., Pavesich v. New land Life Ins: Co.,; supra note 10; Kunz v. Allen, 
102 Kan. 883, 172 Pac. 532 (191 

* 171 N.Y. 538, 64 N.E. 442 (1 

* N.Y. Sess. Laws 1903, ch. 132, § 2. 

™ See note 8 supra. 

* Ibid. 

™ E.g., Eick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E.2d 742 (1952); 
Continental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949). 

* Prosser, Torts at 637 (2d ed. 1955). 

* Klug v. Sheriffs, 129 Wis. 468, 109 N.W. 656 (1906). 

* Id. at 470. 

* State ex rel. Distenfeld v. Neelen, 255 Wis. 214, 38 N.W:2d 703: (1949); Prest 
x. Stein, 220 Wis. 964, 20h NW. 85 (1896); Schultz v. Frankfort Marine, Acc. 
& Plate Glass Ins. Co., 151 Wis. 587, 139 N.W. 386 (1913)... ~ i 
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in 1936 the court expressly rejected the existence of the right in 
Judevine v. Benzies-Montanye Fuel & Warehouse Co. In this 
case, defendant had attempted to collect plaintiff's debt by offer- 
ing it for sale on a printed handbill. The court said: 

. especially in view of the fact that truth is not a defense 
to the action where it has been ized as it is to actions 
for injury to reputation roe. 1 and slander, that if 
a right of action for violation of the right of privacy by such 
acts as are here involved is to be created, it is more fitting that 
it be created by the legislature by declaring unlawful such acts 
as it deems an uawarranted infringement of that right.*° 
In 1951, a bill was introduced in the Wisconsin Legislature which 

would have recognized the right of privacy in this state.*1 The 
proposed legislation stated: 

The legal right of privacy is recognized in this state and an 

invasion thereof shall give rise to an equitable action to pre- 

vent and restrain such invasion as well as an action to recover 

damages for injuries sustained by reason thereof.*? 
A substitute amendment was also introduced which would have 
recognized the right of privacy in only limited situations.** It 
would have made it unlawful for (a) the picture or likeness of 
any living person to be used without his consent, (b) a creditor 
to advertise unpaid commercial accounts in a manner which dis- 
closed the identity of the debtor and with intent to embarrass the 
debtor as a means of making a collection or of punishing non- 
payment, and (c) a person to maliciously or fraudently represent 
another by impersonation, or other means.** Both the broad 
proposal and the substitute amendment were defeated in 1951. The 
substitute amendment was again introduced and defeated in 1953. 
No attempt to enact either proposal has been made since the 1953 
session. 

The legislative proposals were opposed on three grounds: (1) a 
right of privacy is unnecessary as present tort law provides adequate 
protection; (2) as actual damages need not be proved, there is no 
limit to the amount of damages that could be awarded; and (3) the 
law would be an unwarranted infringement of freedom of the 
press.*® 





® 299 Wis. 512, 269 N.W. 925 (1936). 

* Td. at 527. = 

™ Bill No. 2158 Wis. Legis. (1952). 
* Ibid. 


* Yoeckel v. Samonig, 272 Wis. 430, 75 N.W.2d 925 Lee: 
* Ibid. 
* Wis. Press Ass’n Bull., Sept. 1951. ¢ 
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The leading opponent of the proposals was the Wisconsin Press 
Association. The Association’s primary objection was against the 
provision which would have made it unlawful to advertise, post or 
publish unpaid private accounts with the intent to embarrass the 
debtor and force payment. The Association contended that the law 
was unnecessary and would only serve to open the floodgates of 
litigation and result in unlimited awards to plaintiffs.** 

The most recent rejection of the right of privacy in Wisconsin 
came in 1956 case, Yoeckel v. Samonig.*" In this case plaintiff was 
photographed by defendant while she was in the rest room of 
defendant's tavern. Defendant showed the other tavern patrons 
some pictures he had taken of customers in the ladies rest room. 
As a result of defendant’s actions, plaintiff alleged that her 
privacy had been invaded and she had suffered mental anguish, 
embarrassment and humiliation. 

Defendant’s demurrer was sustained in the supreme court. The 
court based its decision on the legislature’s failure to pass statutory 
provisions on the subject and the court’s inability to create a legal 
right of privacy.** 

Current Status of the Right Nationally 


The weight of learned authority is definitely in favor of the 
recognition of a legal right of privacy. Both Prosser*® and Harper 
and James“ in their treatises on torts advocate the need for such a 
right. Roscoe Pound states that the injury from an invasion “may 
produce suffering much more acute than that produced by a 
mere bodily injury.”* 

Another indication of the general acceptance of the legal right 
of privacy has been the demand for a uniform law in this area.‘ 
Also, most of the recent appellate cases have defined the scope of the 
right, instead of discussing its existence. 

The Restatement of Torts takes the position that the right of 
privacy should be recognized.“ The commentary to the section 
on the right of privacy states: “[O]ne who is not a recluse must ex- 





* Ibid. 
* 272 Wis. 430, 75 N.W.2d 925 (1956). 
* Yoeckel v. Samonig, supra note 33. 
* Prosser, Torts at 635 (2d ed. 1955). 
Harper & JAMES, Torts 677 (1956). 
< Pound, Interests p Parone supra note 16. 
Revo (945, ind in 48 Pieces’ v. Uniform Right of Privacy, 32 MINN. 
L. Rav ‘ 
aia acai, an ab 


Peperomia Torts § 867 (1939). 
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pect the ordinary incidents of community life of which he is a 
part.”** These include comment upon his conduct, the more or 
less casual observation of his neighbors and the possibility that he 
may be photographed as a part of a street scene or a group of per- 
sons. However, the individual should be protected against unwar- 
ranted and unprivileged publication which would be offensive to 
a person of ordinary sensibilities.“© Where the intrusion has gone 
beyond the limits of decency, the right of privacy arises. In determin- 
ing liability, the knowledge of defendant, the sex, station in life, 
previous habits of plaintiff with reference to publicity, and similar 
matters are examined. When considering an invasion, advertising 
media should be scrutinized more rigorously than news items.*’ 
It is only where defendant knew or should have known that 
plaintiff would be justified in feeling seriously hurt by the conduct 
that a cause of action arises. If these conditions exist, however, the 
fact that plaintiff suffered no physical harm is unimportant.‘ 


Conclusion 


It is submitted that the Yoeckel*® case illustrates the inadequacy 
of present libel and slander law in Wisconsin. As truth is always a 
defense,®° no cause of action lies, regardless of how degrading or em- 
barrassing the activities may have been. Although the plaintiff in 
Yoeckel™ probably suffered only an evening’s embarrassment, 
there are other situations where extreme hardship could result 
and the truth of the publication would still be a defense. Some 
of these cases arise when a plaintiff's past record is published after 
the plaintiff establishes himself as a member of another com- 
munity.5? Another example is when plaintiff's business or reputa- 
tion is irreparably damaged through publication of an overdue 
debt.* 

The Wisconsin Supreme Court has indicated that it will not 
recognize a common law right of privacy in this state. The court 
has said that it must be done by means of a statute. Therefore, the 
final decision on whether there will be a right of privacy rests with 
the legislature. 





* Id., comment c. 

“Id., comment d. 

“ Ibid. 

* Ibid. 

“ 272 Wis. 430, 75 N.W.2d 925 (1956). 

® Prosser, Torts at 630 (2d ed. 1955). 

= See note 49 supra. 

™ E.g., Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931). 

® E.g., Judevine v. Benzies-Montanye Fuel & Warehouse Co., supra note 3. 
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There is precedent in Wisconsin for statues prohibiting publica- 
tions where the truth is no defense. Section 942.02 of the statutes 
penalizes the publication of the identity of any rape, sexual per- 
version or indecent exposure victim. The Wisconsin Supreme Court 
held the statute constitutional in State v. Evjue,5* and said that it 
was intended to “protect the victim from embarrassment and 
offensive publicity.”5> This statute indicates that the legislature 
recognized the need for protection where the truth of the publi- 
cation would otherwise be a valid defense. This necessary protec- 
tion warranted a curtailment of the freedom of the press in this 
situation. 

It is submitted that a statute covering the right of privacy is 
needed in Wisconsin. However, the legislature must allow the courts 
discretion in order to escape the confused situation which has 
arisen in New York. The original statute proposed in 1951% 
seems to fulfill these requirements. This statute would recognize 
the existence of the right of privacy, and it is also broad enough to 
allow a court decision to dismiss a suit brought to harass a 
plaintiff. 

Jeremy C. SHEA 





TRUSTS—SALE OF TRUST PROPERTY—RECEIPT OF 
HIGHER OFFER BEFORE CONFIRMATION—When a trustee 
enters into an agreement to sell trust property subject to confirma- 
tion by the court, and prior to confirmation a higher offer is re- 
ceived, a difficult problem arises as to whether the court should 
confirm the original agreement or order a resale. The duty to 
obtain the highest sum possible for the trust would seem to dictate 
that the court order a resale. However, such a policy might make 
contracts to purchase trust property insecure and result in dis- 
couraging prospective purchasers from entering into them. 
Another consideration arises in Wisconsin regarding the sale of 
property by a testamentary trustee. Section 323.06 of the Wis- 
consin statutes provides that in such cases the county court may 
make such orders “as it may deem just and reasonable in relation 





“953 Wis. 146, 88 N.W.2d 305 (1948). The statute was then Wis. STAT. 
§ 348.412 (1947). 

® State v. Evjue, 253 Wis. 146, 88 N.W.2d 305 (1948). 

® Bill No. 2158 Wis. Legis. (1952). 
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to the sale . . . .”1 Until recently, no Wisconsin case had 
determined how this statute affects the courts’ power in these 
situations. 

When faced with these questions in Estate of Strass,* the Wis- 
consin Supreme Court adopted the view that the original agree- 
ment should be confirmed in order to preserve stability in the sale 
of trust property. The decision also implies that section $23.06 is 
only an enabling statute because the court imposed a limit upon 
the county court’s discretion. The testamentary trustee had ob- 
tained permission from the court to sell real estate, appraised at 
$15,000, at a private sale. The trustee accepted appellant’s offer 
of $16,000 and entered into a contract which, by its terms, was 
subject to confirmation by the court. Prior to confirmation, re- 
spondent offered $17,000 for the land. At the hearing on confirma- 
tion, the judge stated that his duty was to obtain the highest sum 
possible for the trust property and refused to confirm the original 
agreement. He then conducted an auction in open court and 
struck off the real estate to respondent for $18,300. On appeal, the 
supreme court reversed and held that the contract with appellant 
should have been confirmed. Thus, the decision limited the discre- 
tion of courts in confirming sales of trust property. 

In the absence of a statute, a sale of trust property generally 
does not require confirmation by the court.‘ Statutes requiring con- 
firmation of sales by executors and administrators may not apply 
to sales of property by testamentary trustees.° However, court con- 
firmation is necessary whenever the terms of the sale so stipulate*® 
or when the court so orders.’ 

When court confirmation is required, thiee rules have been 
applied in cases where higher bids are received prior to confirma- 
tion.* (1) A few states have adopted, either by statute or case law, 
the old English rule that a court may refuse confirmation upon 
receipt of a bid of at least 10 percent more than the original 
bid.® States which have adopted this rule by case law have modi- 

2 Wis. Stat. § 323.01 ( (1950. 

_ Estate of Strass, 11 Wis.2d 410, 105 N.W.2d 553 (1960). 
ae SS at the hearing that $16,000 was not disproportionate to 

“In re Devincenzi’s Estate, 65 Nev. 158, 190 P.2d 842 (1948); Brittain’s Estate, 
28 Pa. Super. 144 (1905). 

*In re cenzi's Estate, id. 

* Estate of De La Montanya, 83 Cal. App. 2d 322, 188 P.2d 494 oo. 

* Ruddock v. American Medical Ass’n, 415 Ill. 63, 112 N.E.2d 107 (1953) 

* Annot., 11 A.L.R. 399 (1921); Annot., 152 A.L.R. 530 (1944). 


*Trull v. Rice, 92.N.C. 572 (1885); Thomas v. Thomas, 105 W.Va. 563, 143 
S.E. 759 (1928); Cav. Pros. Cope § 785; Nev. Rev. Stat. § 148.270 (8) (1959). 
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fied it to the proposition that prior to confirmation the receipt of 
a substantially higher offer is sufficient to reopen the bidding.’ 
(2) The majority of American states have adopted the rule that the 
receipt of a higher bid is not sufficient in itself to reopen the 
bidding." Some of these courts apply this rule when the former 
bid is adequate compared to the market value of the land;** others 
refuse to reopen the bidding even if the first bid is inadequate;** 
and still others even refuse to consider the adequacy of the first 
bid.* But, this rule is not applied if the sale was held unknown 
to a prospective bidder, or if the original bid was so low as to shock 
the conscience of the court or raise the presumption of fraud.% 
(3) A few states follow a more liberal rule—that the matter rests 
wholly within the discretion of the court.*¢ 

In Wisconsin, a long line of cases have adopted the majority 
rule in the case of a strict judicial sale, e.g., the foreclosure sale of 
mortgaged property.’ These cases hold that in the absence of 
mistake, misapprehension or inadvertance, mere inadequacy of 
price is not sufficient for the court to refuse confirmation of the 
original agreement.'* This rule has been extended from foreclosure 
sales to executions,’® foreclosures on mechanics liens,?° and parti- 
tion proceedings.* However, in a case involving the sale of 
property belonging to an incompetent the court held that a sub- 
stantially higher offer should be accepted if it is bona fide.** 
Also, section 316.23 of the Wisconsin statutes provides that the 
court may refuse to confirm sales of realty by executors and 
administrators when the price is disproportionate to the value of 





” E.g., Trull v. Rice, id. 

4 Bethea v. Bethea, 136 Ala. 584, 34 So. 28 (1902); Rader v. Bussey, 313 Ill. 226, 
145 N.E. 192 (1924); Gilden v. Harris, 197 Md. 32, 78 A.2d 167 (1951); Allen v. 
Martin, 61 Miss. 78 (1883); Howell v. Moiren, 109 Va. 200, 63 S.E. 1073 (1909). 

* E.g., Bethea v. Bethea, id. 

#8 E.g., Allen v. Martin, supra note 11. 

“4 E.g., Howell v. Moiren, supra note 11. 

“Raleigh & Charleston R.R. v. Baltimore Nat'l Bank, 41 F. Supp. 599 
(E.DS.C. 1941). 

% Criswell v. Criswell, 227 Iowa Pay [471], 288 N.W. 130 (1939); State Bank v. 
Green, 11 Neb. 303, 9 N.W. 36 (188 

™ Foelske v. Tegtmeyer, 225 Wis. 5, 275 N.W. 522 (1937); Griswold v. Barden, 
146 Wis. 35, 130 N.W. 952 (1911); John Paul Lumber Co. v. Neumeister, 106 Wis. 
243, 82 N.W. 144 (1900); Meehan v. B tt, 86 Wis. 511, 57 N.W. 291 (1893); 
Hubbard v. Taylor, 49 Wis. 68, 4 N.W. 1 (1880); Strong v. Catton, 1 Wis. 408 
(1853). 

8 Ibid. 

* Collins v. Smith, 75 Wis. 392, 44 N.W. 510 omy 

. Vv. , 47 N.W.2d 895 (1951). 


$8 
7 N.W2d 868 (1943). 
9 (1922). 
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the land, if a greater sum can be obtained.”* 

In the Strass case, the court considered whether to apply this 
majority rule to the case of a private sale by a testamentary 
trustee. The majority of the court held that it made no differ- 
ence whether court confirmation was required by statute, as in 
the foreclosure cases, or by contract. It held that in either case 
public policy requires stability in these contracts. The court said 
that a prospective purchaser was not as likely to make a good 
offer if it could be set aside upon receipt of a higher one. The 
majority did not specifically mention section 323.06, but the de- 
cision indicates that the statute does no more than authorize the 
court to make the proper order—here confirmation. 

A dissenting opinion argued that while the stability argument 
may apply to public sales, it does not apply to private sales where 
the fiduciary is at a disadvantage due to lack of prospective pur- 
chasers. The dissent also stated that, because of the majority's de- 
cision, lower courts would be forced to direct trustees to submit 
only offers to purchase and then order their acceptance by the 
trustee. This would be necessary, the dissent claimed, in order to 
obtain the highest price for the trust property under section 323.06. 
Thus, the dissent assumes that the primary function of the court in 
a confirmation hearing is to obtain the highest price possible for 
the property. 

The effect of the majority decision is to limit the court’s function 
to insuring that the contract price is not so low as to raise the pre- 
sumption of fraud and that there is no mistake or irregularity in 
the sale. This limited role of the court would seem justifiable only if 
the result of such a policy were to obtain higher prices for trust prop- 
erty as a whole, regardless of the inequity in a particular case. 
However, a strong argument can be made that this is not the result 
of limiting the court’s discretion as to confirmation. In the first 
place, there is some doubt whether the average purchaser of trust 
property is aware of the law. Even if he is, he may so desire the par- 
ticular property involved that he will not refrain from bidding on it. 
Furthermore, a prospective purchaser cannot rely on his contract 
any earlier under the majority view, because under either rule 





* Note the following “Interpretive Commentary” in Wis. Stat. ANN. § 316.23: 
“Some ju will not confirm a contract for sale i a higher olor ls ¢ le at 
the time of confirmation; others will not consider offers received after the peti- 
tion for confirmation is filed.” 

% Accord, Forester v. O'Connell & Lee Mfg. Co., 328 Mass. 377, 103 N.E.2d 705 
(1952). But see, Morrison v. Burnette, 154 Fed. 617, 623 (8th Cir. 1907) where 
the court said its duty was to obtain the highest price for the trust “consistent 
with a just regard for the rights of the bidder.” 
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the transaction is not consumated until closing. On the other hand, 
the argument can be made that under the minority rule prospec- 
tive purchasers will bid lower than what they are willing to pay, 
because they know that they always will have another opportunity 
to bid in the event of a resale. 

The reasoning of the dissent is also open to criticism. The rule 
of the dissent would put the original offeror at a disadvantage 
in that prior to confirmation he is bound by his offer but the 
trustee is not bound by his acceptance if a higher offer is obtained. 
The dissent’s statement—that in private sales the trustee is at a 
disadvantage due to lack of purchasers—also appears to be incor- 
rect. The reason that a trustee attempts to make a private rather 
than a public sale is because he feels such a sale will result in 
higher bids.** And even if the dissent’s view—that testamentary 
trustees now will be required to submit only offers to the court— 
is correct, the result would be no different under the minority 
view. In either case the original purchaser may see his deal collapse 
at confirmation. 


Conclusion 


The soundness of the Strass decision depends upon the validity 
of the assertion that if a court can refuse to confirm a contract be- 
cause of the receipt of a higher offer prior to confirmation, trust 
property will sell at a lower price. Since there is no empirical 
evidence to substantiate this assertion, it is difficult to say whether 
the decision is correct. Perhaps the best justification for the de- 
cision is that it follows the rule laid down in a long series of 
mortgage foreclosure cases; there the situation is not so distinguish- 
able from the sale of trust property as to require a different rule. 
Then too, the decision has a narrow scope. In the principal case 
the parties stipulated that the price in the original agreement 
was not disproportionate to the value of the land.** However, in 
the usual case the receipt of a substantially higher offer would 
seem to be evidence that the original price was grossly inadequate 
and thus raise the presumption of fraud. This would permit the 
court to order a resale. Also, any additional fact showing mistake, 
inadvertence or surprise would allow the court to refuse confirma- 
tion.** 

Netson H. Witp 





* Standish Corp. v. Keane, 220 Md. 1, 150 A.2d 728 (1959). 
* See note 3 supra. 
* Griswold v. , Supra note 17. 
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TAXATION—STRIKE ASSISTANCE HELD A NONTAXABLE 
GIFT—In United States v. Kaiser’ the Supreme Court upheld a jury 
verdict which determined that a labor union’s assistance to a 
striking employee was a nontaxable gift. The decision is notable 
because it upset a revenue ruling* and was the first time the Court 
had considered taxability of strike assistance. 

Taxpayer was a nonunion employee of the Kohler Company 
of Wisconsin who had joined a strike called by the union. After 
joining the strike, taxpayer requested and received strike assist- 
ance from the union in the form of food vouchers and room 
rent. While receiving assistance, taxpayer performed some picket- 
ing duty. The union thought strikers receiving assistance should 
picket, but it did not require or encourage them to do so. After 
receiving assistance for several months along with other striking 
union and nonunion employees, taxpayer joined the union. How- 
ever, he was not required to pay dues during the duration of 
the strike. 

Taxpayer did not include these payments in his gross income, but 
the District Director of Internal Revenue, pursuant to a 1957 
revenue ruling,® determined that the assistance was gross income.‘ 
Taxpayer paid the additional tax but commenced suit in district 
court when his refund claim was rejected. On the issue of gift, the 
trial judge instructed the jury that: 





1363 U.S. 299 (1960). 

* “Strike benefit payments paid by a labor union to unemplo members, 
as well as nonmembers, as the result of a labor strike are includible in the 
gross income of the recipients in the year received, even though distributed 
on the basis of need and irrespective of the nature and form of the benefit 
payments received.” Rev. Rul. 1, 1957-1 Cum. Butt. 15. 

Previous to this ruling, O.D. 552, 2 Cum. BuLL. 73 (1920), which had never been 
challenged, stated: “Benefits received from a labor union by an individual mem- 
ber while on strike are to be included in his gross income for the 

which received, there being no provision of law exempting such income from 
taxation.” 

It should be noted that one of the two opinions for the majority (that of Mr. 


Justice Brennan) did not even mention Rev. Rul. 1, 1957-1 Cum. 15, which 
it upset. Treasury Department rulings have been considered to have “no more 
binding or legal force than the opinion of any other lawyer. . . .” United States 


v. Bennett, 186 F.2d 407, 410 (5th Cir. 1951). However, pret, aiagad ere approval 
of the Treasury Department’s interpretation of a particular section of the 
Internal Revenue Code is assumed when Congress has reenacted the cular 
section without changing it after the ee is well United 
States v. Leslie Salt Co., 350 U.S. 383, 389 (1955); Corn Products ing Co. v. 
Commissioner, 350 U.S. 46, 52-53 (1955). 

Id. 

‘The statutes governing the determination of income include: “Except as 
otherwise provided in this subtitle, gross income means all income from what- 
ever source derived, including . . . compensation for services ....”. Int. REv. 
Cove or 1954, § 61 (a). “Gross income does not include the value of property 
acquired by gift ....” Int. Rev. Cope or 1954, § 102 (a). 
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‘[T]o be a gift, the payments must have been made with the 

intent that there be nothing of value received, or that they 

were not made to repay what was plaintiff's due but were 

bestowed only because of personal regard or pity or from 

general motives of philanthropy or charity.’* 
This instruction is in accord with the legal definition of “gift” 
which the Court has adhered to in previous tax decisions. The 
jury, pursuant to this instruction, found the assistance to be a gift. 
However, the district court disagreed and entered a judgment for 
the government, N.O.V. The court concluded that application of 
the law to the undisputed facts warranted a finding that the assist- 
ance was income as a matter of law.’ By a divided vote, the court 
of appeals reversed and held that the assistance was not income and 
that, in any event, there was rational support in the evidence for 
the jury's determination that the assistance was a gift and thus 
excludable from income.® 

Six justices of the Supreme Court upheld the jury verdict.* They 
stated that under the evidence a jury could reasonably find 
that the assistance was a gift because it was given wholly on the 
basis of need, and because there were only limited public assistance 
funds available to the strikers. Although the union’s constitution 
imposed upon it the general duty to render financial assistance to 
members on strike, the majority decided that under the circum- 
stances of the case and the general language of the union’s constitu- 
tion, the assistance was not necessarily given under any “constraint 





* United States v. Kaiser, 363 U.S. 299 (1960). 

*The major exposition of the law determining the question of races 
ments are nontaxable gifts or taxable compensation for services was set 
the companion cases of Commissioner v. Duberstein and Stanton v. United States, 
$63 U.S. 278 (1960), which were argued with Kaiser and decided at the same 
time. In general, Duberstein and Stanton reaffirmed the previous case law 

ing “gift.” The question of “gift” is one of fact to be determined by the 
factfinder. Commissioner v. Duberstein, id. The principle factor determining 
whether or not there is a gift is the intention of the transferor. Stanton v. 
United States, id. There is no gift: 
“. .. if the payment proceeds primarily from ‘the constraining force of 
any moral or 1 duty,’ or from ‘the incentive of anticipated benefit’ of an 
economic nature, Bogardus v. Commissioner, 302 U.S. 34, 41 [1937] .... 
A gift in the statutory sense, on the other hand, proceeds from a ‘detached 
rm disinterested erosity,” Commissioner v. Lo Bue, 351 U.S. 243, 246 
1956]; ‘out of tion, res admiration, charity or like impulses.’ 
bertson v. United States, [543 US. 711, 714 (1952)]....” Id. at 285. 

"Kaiser v. United States, 158 F. Supp 865 (E.D. Wis. 1958). 

* Kaiser v. United States, 262 F.2d (7th Cir. 1958). 

*The decision was announced by Mr. Justice Brennan and his opinion was 
joined in by three other justices. Mr. Justice Frankfurter wrote a concurring 
opinion which was joined in by one other justice. Mr. Justice Douglas, who 
had joi in Mr. Justice Brennan’s opinion, also wrote a concurring opinion. 
Mr. Justice Wittaker wrote a dissent in which two other justices joined. 
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of moral or legal obligation, of a nature that would preclude it from 
being a gift.” The majority concluded that it was reasonable to 
consider that the union had exercised functions normally exercised 
by welfare agencies and that the assistance “proceeded primarily 
from generosity or charity, rather than from the incentive of antici- 
pated economic benefit.” 

The dissenting justices were of the opinion that the assistance 
was given to further the union’s principal economic objective of 
winning the labor dispute by enabling and encouraging the 
workers to continue the strike.** They distinguished welfare pay- 
ments based on humanitarian impulses from payments made only 
to strikers to assist them while they carried on the strike. They also 
found that the union was obligated to assist all of the strikers be- 
cause its constitution required it to assist members and it had been 
stipulated at the trial that the union granted strike assistance to 
nonmembers on the same basis it did to members. The dissent 
concluded that the assistance was taxable income as a matter of 
law because it was not given out of any “detached and disinterested 
generosity.” 

Although six of the justices upheld the jury verdict, the decision 
was even closer than that narrow margin indicates. Four justices, 
in an opinion written by Mr. Justice Brennan, showed no hesita- 





# United States v. Kaiser, supra note 5, at 304. 


0 Ibid. 

2 Td. at 331. 

8 Id. at 329. 

“Id. at 334. The dissent stated that the assistance was income within 
Int. Rev. Cope oF 1954, § 61 (a), because it constituted ble gains to the 


recipients as a partial substitute for lost wages. Mr. Justice Bennan’s opinion 
left unanswered the question of whether the assistance would be consid gross 
income if it was not a gift, because of his determination that it was alread 
nontaxable as a gift. However, Mr. Justice Frankfurter determined that the 
assistance was income unless it could be considered a gift. He examined twenty- 
four Treasury Department rulings to determine whether Rev. Rul. 1, op. cit. 
supra note 2, treated the strike assistance payments on an equal basis with 
certain other types of “subsistence relief,” which had been exempted from tax- 
able income by prior Treasury Department ruli Taxpayer claimed that the 
vernment had not given him equal treatment use it had exempted other 
inds of payments from income on the basis that they were only intended for 
“subsistence relief.” Therefore, because the strike assistance payments were 
only intended for subsistence they should be given the same tax exempt treat- 
ment. Mr. Justice Frankfurter rejected this contention. He concluded that 
rul which had exempted these kinds of payments from income co be 
consi to do so either on the basis of gift, com tion for loss or mee 
or Social Security Act payments, and not on the of “subsistence relief.” 
He then de ed that strike assistance could not be exempted from 
income as compensation for loss or injury because it was compensation for 
loss of income and not ca eal ang pein be pln wae encrn 
an item of income. Therefore, he concluded that the assistance could 
be exclu from income if it was a gift. ind 
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tion in upholding the jury's verdict of “gift’;** but, two con- 
curring justices, in an opinion by Mr. Justice Frankfurter, stated 
“that a strike benefit does not fit the notion of ‘gift,’” and re- 
stricted their decision to the particular circumstances involved.* 
Therefore, in order for benefits to be considered gifts instead 
of taxable income in the future, taxpayers should make a clear 
showing that the assistance was only given for welfare purposes. 
To make the taxpayers’ burden easier and meet one argument of the 
dissent, unions would be well advised to eliminate any provisions 
from their constitutions which might be interpreted as an obligation 
to assist strikers. Such a provision could be the determining factor 
in a close case. 

Unlike the situation in Kaiser, if future recipients of assistance 
are dues paying union members, the government could make 
additional arguments supporting its contention that assistance is 
taxable income. Prior revenue rulings have held that payments 
of pension and unemployment benefits from union funds are 
taxable income.*’ The basis of the rulings is that these benefits are 
attributable to employment and that consideration is given for 
them.'* By the same reasoning the government could argue: first, 
that a member’s dues are consideration for the strike benefits; and 
second, that the payment of dues to a union puts it under a moral, 
if not legal, obligation to render strike assistance to dues paying 
members. A third argument the government could make is that to 
allow a union member to deduct his receipt of strike benefits 
from his taxable income would give him a double tax deduction 
because he is already allowed to deduct his payment of union dues 
from his taxable income as an ordinary and necessary business 
expense.?® 

Despite the logic of these arguments, it is uncertain whether the 
government will utilize them. The Internal Revenue Service 
recently announced that it was amending its 1957 revenue ruling”® 
to conform to Kaiser, and added that whether or not the recipients 





% Id. at 299. 

38 Id. at 315, 316. 

ma Rul. 383, 1957-1 Cum. Buy. 44; Rev. Rul. 190, 1954-1 Cum. Butt. 46. 
I 

* In LT. 2888, XIV-1 Cum. But. 54 (1935) it is stated: 

“Certain monthly dues and assessments paid by members of a labor union 
are deductible. Assessments levied and ehew" on account of the death Ak a 
member are not deductible. Assessments ey enn! pm to unem) 
members, to the extent applied to ‘out-of- work’ benefit payments, are duct 


ible, but such assessments ware nondeductible to the extent used for sick 
accident, or death benefits. 
* Rev. Rul. 1, 1957-1 Cum. Butt. 15. 
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are union members will not in itself determine the taxability of 
assistance.*1 
Rosert F. STRANGE 





DOMESTIC RELATIONS—CHILD CUSTODY—SUBJECT 
MATTER JURISDICTION IN WISCONSIN—Awarding custody 
of the children of divorced parents is one of the most delicate func- 
tions of our courts. It involves the personal interests of both the 
parents and the children, as well as the interest of the state in the 
children’s welfare. In recent years, custody cases have become more 
common because of our higher divorce rate and more complicated 
because of the increasing mobility of our population. One contro- 
versial aspect of custody disputes involves the proper tests for sub- 
ject matter jurisdiction.’ In 1960, the Wisconsin Legislature enacted 
an amendment to the new Family Code by repealing and recreating 
section 247.05 to set out the specific requirements for child custody 
subject matter jurisdiction.* 

Prior to the new statute, the Wisconsin Supreme Court had con- 





“ Technical Information Release No. 284 (1961). See CCH 1961 Sranp. Fen. 
Tax Rep. { 6247. The Kaiser — by Mr. Justice Brennan gives no hint that 
he would not uphold a future finding of “gift” of strike assistance to dues paying 
union members if there were any evidence to support a finding that the pay- 
ments were charitable in nature. See discussion at note 2 supra. However, Mr. 
Justice Frankfurter would probably consider the arguments arising by 
from the previous revenue rulings quite seriously, inasmuch as he gave a great 
deal of consideration to a multitude of rulings in his dissenting opinion. United 
States v. Kaiser, supra note 5, at 305. 

1 For a survey of the entire problem see Stansbury, Custody and Maintenance 
Law Across State Lines, 10 Law & ConTEeMP. Pros. 819 (1944); Stumberg, The 
Status of Children in the Conflict of Laws, 8 U. Cui. L. Rev. 42, 53 Rigs 
Ehrenzweig, Interstate Recognition of Custody Decrees, 51 Micu. L. Rev. 345, 349 
(1953). As the titles of these articles indicate, jurisdiction in child custody dis- 
putes is often litigated in a conflict of laws context. 

2 Wis. STAT. d 247.05 (1959); Wis. Laws 1959-60, ch. 690, provides: 

“A court of this state having jurisdiction to hear actions marriage 
may exercise jurisdiction q in rem .. . to determine questions of status 
of any of the following circumstances: 


(4) Actions for Custody of Children. The question of a child’s custody 
map he -dessemined: me oe incident, <} nny neiie eapesty qnemmenent odes 
sub. (1), (2) or (3) [annulment, or divorce]; or under S. 247.055 
[su , alimony or property ]; or an independent action .for cus- 

ly may be commenced in any county of this state in which the child 
[Scag pureioally apsiont’s dophuacpenoen eomgetion eon tee tetond 

against a t parent or ian un - 
ws hoe Lone nade aeretnia antennae os ie 
action as provided in s. 247.06.” . 
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sidered and approved?’ the following tests for jurisdiction: (1) the 
domicil of the child; (2) the presence of the child; and (3) per- 
sonal jurisdiction over the interested parties to the suit.® 

The new section 247.05 overrules prior case law and adopts quite 
a different approach to jurisdiction. The statute permits Wisconsin 
courts to take jurisdiction of a child custody suit in two situations. 
First, any child custody suit which is part of another validly com- 
menced domestic relations action will be heard. In this situation 
there is no requirement that the child be either domiciled or present 
in the state. Second, an independent suit for child custody will be 
heard only if the child is present within the state. These are the 
exclusive grounds for subject matter jurisdiction under section 
247.05, and neither domicil of the child nor personal jurisdiction 
of the interested parties is sufficient to confer subject matter juris- 
diction. 

Under both of the recognized bases for subject matter jurisdiction, 
the statute permits actions quasi in rem without personal jurisdic- 
tion over the other parent or the guardian. However, no decree will 
be binding upon a parent or guardian not personally subject to the 
jurisdiction of the issuing court.” 

The most important consideration in any custody dispute is the 
welfare of the child. Therefore, custody jurisdiction should be con- 
ferred upon a court only if it is competent to protect the child’s 





* Zillmer v. Zillmer, 8 Wis.2d 657, 100 N.W.2d 564 i Neat 8 Wis2d 
663a, 101 N.W.2d 703 (1960); Greef v. Greef, 6 Wis.2d 269, 94 N.W.2d 625 (1959). 
The source of the jurisdiction bases given in Greef and Zillmer was RESTATE- 
MENT (SECOND), CONFLICT OF Laws 17 (Tent. Draft No. 1, 1953). However, 
this section has apparently been withdrawn and another section substituted, as 
it does not appear in later . 

‘For sup for this basis for jurisdiction see, e.g., Naylor v. Naylor, 217 Md. 
615, 143 A.2d 604 (1958); Conley v. Conley, 324 Mass. 530, 87 N.E.2d 153 (1949); 
Heard v. Heard, 323 Mass. 357, 82 N.E.2d 219 (1948); Edwards v. Edwards, 8 N.J. 
Super. 547, 73 A.2d 759 (1950). 

“The jurisdiction of a state to regulate the custody of infants found within 
its territory does not depend upon the domicile of the parents. It has its — 
in the protection that is due to the incompetent or helpless.” Finlay v. Finlay, 
240 N.Y. 429, 431, 148 N.E. 624, 625 (1925). See also, May v. Anderson, 345 US. 
528, 536 (1953) (concurri oe In re Bort, 25 Kan. 215 (1881); In re Fore, 
168 Ohio St. 363, 155 NE 94 ay oe 

* “That the children may not have been within the jurisdiction of the court 

at the time of the suit or entry of the decree is immaterial, since the 
litigant were the father and mother, and the cause of action, the t of 
custody, in so far as it affected the children, was between them, and the 
court full jurisdiction over them with the power to render a 
be Anderson v. Anderson, 74 W.Va. 124, 126-27, 81 S.E. 706, 707-08 
(1914). 


™A United States Supreme Court case, May v. Anderson, su note 5, held 


that custody is a t “more precious than money” for personal juris- 
diction is essential a binditg decree. ‘Therefore, this section ‘of the statute 
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welfare. Some pertinent considerations which suggest that a court 
should have jurisdiction are: (1) the jurisdiction of the court over 
the balance of the marriage status; (2) the ability of the court to 
compel the attendance of all interested parties; (3) the presence of 
the child before the court; and (4) the location of the child’s present 
or future home within the geographical jurisdiction of the court.* 
Often, of course, no court will be able to pass all the above tests. 
However, section 247.05 sets out a workable combination of elements 
which seem well adapted to the protection of the child. 

Generally, as the state’s connection with the marriage status in- 
creases, the necessity of greater connection with the child decreases. 
Thus, section 247.05 permits a Wisconsin court, incident to a total 
disposition of the marriage status, to render a custody decree even 
though the child is not in the state. This broad jurisdiction is justi- 
fied because such a suit disposes of the entire marriage status at once 
and permits consideration of custody in the context of the entire 
domestic relations problem. 

However, as the state’s connection with the marriage status de- 
creases, the necessity of greater connection with the child increases. 
Thus, in an independent custody action, Wisconsin requires that 
the child be present in the state. This additional requirement allows 
the court to compel attendance of witnesses with first-hand knowl- 
edge of the child’s present environment, and to consult the child as 
to his preferences, if he is competent to have such preferences. Re- 
quiring the presence of the child also avoids conflict with other 
states.® 


Perhaps Wisconsin should not have made the presence of the child 
an absolute requirement in independent custody suits. This require- 
ment is probably aimed at preventing suits to harass parents only 
temporarily within the state, but it may also bar certain other cus- 
tody suits which, arguably, should be heard in this state. For ex- 
ample, assume a California divorce grants custody to the mother 
and visitation rights to the father. Then the mother moves to Texas, 
the father moves to Wisconsin, and the child is sent to live with the 
maternal grandparents in New York. One of the parents now wishes 
a modification of the California decree. If Texas and New York had 





*In one case, Wisconsin held that it had jurisdiction by the presence of the 
child, but deferred to Kansas because these tests indicated Kansas would be 
more competent to decide custody than Wisconsin. See the rehearing opinion 
in Zillmer v. Zillmer, supra note 3. 

* Conflicts alwa t the possibility of relitigation with its accom) i 
scan en Get, Yuh of comes, peat oe pestle tutti Pires 
of the thorny conflict of laws problem in child custody, see the authority cited 


supra note 1. 
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jurisdiction statutes such as section 247.05, neither Texas, New York, 
nor Wisconsin could grant a binding custody decree. The parents 
could not litigate custody in Texas or Wisconsin because the child 
would not be present. Also, under the usual acrimonious circum- 
stances surrounding custody disputes, it is unlikely that both would 
agree to go to New York. Either parent, of course, could commence 
a suit in New York, but the other parent could immediately chal- 
lenge the decree on the grounds of failure of personal jurisdiction 
and relitigate the matter. This would subject the child to the dis- 
turbing experience of a another custody suit, and subject the parties 
to additional expense. The only state able to establish the requisite 
personal and subject matter jurisdiction to render a decree binding 
upon all parties would be California, which would no longer have 
an interest in any of the parties.” 

It is submitted that if both parents are present in Wisconsin, the 
court should have a discretionary jurisdiction even though it is not 
concerned with the balance of the marriage status and the child is 
not present. Wisconsin would be justified in taking jurisdiction 
under these circumstances because the court would have both par- 
ties before it, assuring an adequate hearing. Also, Wisconsin would 
have an interest in the proceeding since it is the domicil of at least 
one of the parents. The availability of such jurisdiction would allow 
the Wisconsin court to render a binding decree, and might have the 
desirable effect of encouraging parents to go to the state where their 
child resides and the matter can be litigated most effectively. 





Hucu J. SCALLON 
% Wisconsin, like most states, holds that jurisdiction, once validly established, 
persists though the parents or the child or both leave the state. See Anderson v. 
Anderson, 8 Wis.2d 133, 98 N.W.2d 434 CS (lass) Greef v. Greef, supra note 3; 
Brazy v. Brazy, 5 Wis.2d 352, 92 N.W.2d 7 















































